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P-R-0-C-E-E-D-1-N-G-S
(10:15 a.m.)

CHAIRPERSON JORDAN: Okay, Mr. Moy, 1
think we"re at 18823 please.

MR. MOY: Yes, thank you, sir.
Application Number 18823 of Peggy Joyner. Mr.
Chairman, this i1s a request for a special exception
under Section 223 not meeting the lot occupancy
requirements, that"s before the Board.

I believe there was no affidavit or
posting. But I trust the Applicant will clarify
that for the Board.

CHAIRPERSON JORDAN: Yes, 1 want to
first do that. Would the Applicant on 18823 come
to the witness table please, 18823, 18823. Mr.
Moy, put this on a show cause fTirst please.

MR. MOY: Yes, sir.

CHAIRPERSON JORDAN: Okay, 18849
please.

MR. MOY: Okay. Application Number
18849 of Peter Choharis. Mr. Chairman, this is

when advertised requesting variance fTrom the
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minimum lot dimensions under Section 401. Also a
variance request under 403 and 405 and 406 1iIn
2001.3.

CHAIRPERSON  JORDAN: All right.
Thank you. Could you please i1dentify yourselves?

MR. FOWLKES: V.W. Fowlkes, agent for
the Applicant.

MR. CHOHARIS: Peter Choharis, the
Applicant.

CHAIRPERSON JORDAN: This i1s a matter
which we had on the docket before and we moved it
In order to have proper posting and publication of
this. So 1 think the documents i1n the record
indicates that the requested relief should be
granted.

I think there®s sufficient information
in this file that I don"t see, | don"t have any
questions to ask. I don"t know 1T there are other
Board Members that have any questions. Sufficient
support from everybody all around.

Letters of support from neighbors, et

cetera. Several, a number of letters from
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neighbors 1n support of the application. So as we
normally do you have an opportunity to make a
presentation to the Board i1f you think 1It"s
necessary.

I"m telling you 1 don*"t think i1t"s
necessary. So 1t"s up to you if you want to waive
It or step Into that dark hole.

MR. CHOHARIS: We"ll heed your advice.

CHAIRPERSON JORDAN: So then let"s
move to the Office of Planning and see 1T there®s
anything in addition to, that needs to be added to
the report.

MS. RAPPOLT: No, sir. Megan Rappolt
for the record and OP stands on the record.

CHAIRPERSON  JORDAN: Very good.
Anyone here from the Department of Transportation
on this Tile? Anyone i1n the Department of
Transportation on this case, excuse me? And we do
have a letter of no objection to the requested
relief from the Department of Transportation.

Is anyone here from ANC 3C to talk on

this case? We do have a letter from ANC 3C 1n
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support of this application. Is there anyone here
wishing to speak In support? Anyone wishing to
speak in support? As | said, we do have at least
ten letters or so in support from neighbors on this
project.

Anyone here wishing to speak 1In
opposition? Anyone in opposition? Then we will
close the record on this case and 1 would move that
we grant the relief requested i1n 18849.

ZC CHAIR HOOD: Second.

CHAIRPERSON JORDAN: Motion made and
seconded. Additional discussion? All those in
favor, aye.

(Chorus of ayes)

CHAIRPERSON JORDAN: Those opposed,
nay. The motion carries, Mr. Moy.

MR. MOY: Staff would record the vote
as 4-0. That 1s on the motion of Chairman Jordan
to approve the application for the relief
requested. Also seconding, Mr. Hood. In support
Ms. Heath and Vice Chair Allen, a Board Member not

present. Motion carries 4-0, Mr. Chairman.
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CHAIRPERSON JORDAN: Summary order
please.

MR. MOY: Thank you.

CHAIRPERSON JORDAN: 18859, Mr. Moy,
859.

MR. MOY: Thank you. All right.
Application Number 18859. This is the application
of Travis and Holly Greaves. Mr. Chairman, this
IS a request for a special exception under Section
223, not meeting the lot occupancy requirements.

CHAIRPERSON  JORDAN: Very good.
Please i1dentify yourselves.

MS. FOWLER: Good morning. I"m
Jennifer Fowler, the architect.

MS. GREAVES: I"m Holly Greaves, the
homeowner. Holly Greaves, the homeowner.

CHAIRPERSON JORDAN: Okay . Ms.
Fowler, this is a matter which I think Is pretty
straightforward. However, there iIs not a request
for 2001.3 relief. So we would need you, are you
going to make an oral motion that we amend it
accordingly?
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MS. FOWLER: Yes, please.

CHAIRPERSON JORDAN: And that you will
follow up in the record with a letter amending this
particular relief.

MS. FOWLER: Yes, thank you.

CHAIRPERSON JORDAN: Again, this 1is
another matter in light of the amended request that
I believe the Board can grant relief to based upon
already documents filed. 1 think the documents
support the requested relief. And I don"t see any
need for any testimony unless the Board has some
ISsues or guestions.

ZC CHAIR HOOD: I have one question,
Mr. Chairman. I may have missed it. The
Architect of the Capitol did not weigh in I don*"t
believe or did I miss that.

CHAIRPERSON JORDAN: No, 1 don"t think
they had.

ZC CHAIR HOOD: Okay.

CHAIRPERSON  JORDAN: We had not

received any comments. It"s been referred to the

architect.
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ZC CHAIR HOOD: Right.

CHAIRPERSON JORDAN: They didn"t
exercise, they exercised their discretion not to
respond.

ZC CHAIR HOOD: Silence 1 guess 1s
golden, okay. Thank you, Mr. Chair.

CHAIRPERSON JORDAN: So, Ms. Fowler,
It"s your option to present testimony or we can
proceed on it.

MS. FOWLER: Yes, I just, well first I
wanted to say that the CHRS also submitted a letter
of support. 1 don"t know 1If you have that iIn the
file. | just received it yesterday.

But I also wanted to clarify a couple
of things. 1 know we have neighbors here today
that want to speak. So just, I wanted to make sure
you saw the supplemental filing we submitted on
Friday.

CHAIRPERSON  JORDAN: Supplemental
Friday, If it came Friday 1 didn*t probably, did
I see 1t? What"s the exhibit number of the

supplemental filing? It was filed on Friday?
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MS. FOWLER: Correct. Unfortunately
we had our ANC meeting last week. So we had to make
some adjustments.

CHAIRPERSON JORDAN:  You know, because
we look at these cases and last minute fTilings
really don"t make i1t front of, certainly in front
of me. And that"s one of the problems why we have
times and deadlines for filings because we really,
before we get here we drill down hours, 12 hours.

I know I put in a lot of hours, probably
14, 15 hours on these cases before we sit here. Mr.
Moy, when was --

MR. MOY: In the record, Mr. Chairman,
we have a letter iIn support and a letter 1in
opposition. A letter 1n support from Gary
Peterson as the Applicant mentioned.

And a letter i1n opposition from a Larry and Linda
Nelson.

And that®"s Exhibit Number, what did 1
say 1t was, 33? | don"t have a date on 1it.

CHAIRPERSON JORDAN: Give me a second.

MR. MOY: Exhibit 33, sir.
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CHAIRPERSON JORDAN: Well 32 couldn®t
have been submitted on Friday. That was, okay, 32
was actually, the letter is dated November 17th.
So they put that 1n on Friday. That"s interesting.

And then you said 30 1s the
supplemental. Let me go back. There"s a 33 here
too. One of mine is still loading. Here it is.
It finally popped in. Technology today, right.
Okay .

Ms. Fowler, do we have a copy of the
amended plans with the open porch in the record?
You amended your plans, you changed your plans to
have an open roof, open porch, correct?

MS. FOWLER: 1t originally had an open
porch and i1t still is an open porch. The only
change that we"ve made i1s to put a solid wall --

CHAIRPERSON JORDAN: Solid wall, got
1t, okay.

MS. FOWLER: -- between 438 and 440.
And this was In response to neighbor®s concerns
about privacy and noise. So that®"s really the main

change 1n the supplemental filing. Additionally
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we added additional support post and walls along
the shared party wall.

CHAIRPERSON JORDAN: And there had
been discussions with the Nelsons regarding the
wall that was put up?

MS. FOWLER: Yes. 1 mean this 1is in
response to meeting, we"ve, my clients have met
with them on October 19th, November 8th and as well
we"ve discussed 1t at the two ANC meetings that were
on the 5th and the 12th. So we"ve had a lot of
discussion.

This was In response to concerns about
privacy as well as concerns about the structural
stability of their party wall. So we"ve added a
structural wall adjacent to their wall so that"s
why you see revised floor plans bubbled in. Just,
iIt"s just a new wall next to 1t.

CHAIRPERSON JORDAN: Okay. 1Is there
anything else you want to say to the Board on this?

MS. GREAVES: I don®"t think so.

CHAIRPERSON  JORDAN: Board, any

additional questions, issues? All right. Then
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let"s turn to the Office of Planning and see if
there"s some additional information Tfrom the
Office of Planning.

MS. THOMAS: Good morning. I1°m Karen
Thomas with the Office of Planning. We do not have
anything additional and we stand on the record of
our report. Thank you.

CHAIRPERSON JORDAN: Thank you. All
right. Is anyone here from Department of
Transportation? Department of Transportation iIn
this case? We do have a letter of no objection from
the Department of Transportation.

Is anyone here from ANC 6B, ANC 6B for
this matter? We do have a letter of support from
ANC 6B voting unanimously 8-0-0 i1n support of this
application and we certainly give that great
weight. 1Is there anyone here wishing to speak In
support of this application, In support?

We do have letters 1in support from
neighbors which we, are already in Exhibit 24 and
25. Anyone here wishing to speak in opposition?

Yes, please come forward. No, the court reporter
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MR. MOY: She"s on the end, thank you.

CHAIRPERSON JORDAN: Okay, so 1t"s the
same as the letter essentially. It"s the same as
the letter, yes, okay. Please take a seat, please.
Would you take a seat? | need you to take a seat.
Can you sit down?

MR. NELSON: Yes, I can.

CHAIRPERSON  JORDAN: All right.
Thank you. Okay. 1 know 1t"s not, 1t"s kind of
strange. So you have three minutes to address the
Board. I need you, there®s a couple of things I™m
going to need you to do.

I"m going to need you to identify
yourself, maintain your statements within three
minutes. | do recognize the fact that this 1is,
your testimony iIs essentially what we just read In
your letter. But 1t"s certainly up to you to
proceed on i1t. So would you give us your name
please?

MR. NELSON: 1"m Larry Nelson. 1 live

at 440 New Jersey Avenue SE which 1s next door to
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the 438. My wife i1s here as well. We are iIn the
position —-

CHAIRPERSON JORDAN: Excuse me just
one second. Mr. Moy. Thank you. Go ahead. You
can proceed please.

MR. NELSON: Okay. The opposition is
to 223.2(a),(b) and (c). First the error, they
have changed their plans so they have a wall, a
solid wall which i1s actually higher than our main
house, which Is three story and we have a back part
that"s smaller and two story.

It"s taller than the main house and also
iIs taller than the chimney on the back part. It
would definitely go back past the chimney and it
would obstruct the flow of air. B, we say the
privacy and enjoyment of our property should be
unduly compromised because they will have an open,
although a wall on our side, but open and covered
from the rest of 1t deck on the top floor.

Wild parties could be held at night and
often i1n our neighborhood there seems to be those

going on, that would very much disturb our sleep.
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The next item i1s the (c). This additional
structure viewed from the street which is actually
and you can see i1t from First Street and there"s
a copy of the First Street view on the back page
of what 1 handed out.

That copy you will see there iIs a part
with 1t that 1s above our back part and you see the
chimney of our back part is directly above the car
on the picture.

CHAIRPERSON JORDAN: Okay. The house
to the right of the car is your house?

MR. NELSON: Pardon.

CHAIRPERSON JORDAN: Is the house to
the right of the car, i1s that your house?

MR. NELSON: That"s mine as well.
That®"s a carriage house. That"s on First Street.
The structure you see directly above the car in the
picture i1s the back part of our house. And that
chimney, light colored chimney that goes up i1s on,
in the dining room of our house.

And the structure that would be going

back would be further back than that and also higher
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than the chimney. So I think that detracts very
much from the historic character of our
neighborhood. 1t obstructs the rest of the stuff
that 1 have talked about.

So I think the 1nput from our, from the
Applicant has been short on showing some of these
things. | have other pictures that | would be
happy to show, but that®"s my three minutes.

CHAIRPERSON  JORDAN: Thank you.
Board, any questions of Mr. Nelson? Yes.

VICE CHAIR ALLEN: 1 have a question.
Thank you. Mr. Nelson, the Applicant indicated
that they had talked to you on several different
occasions, twice, and that they had made some
changes 1f 1"m hearing this correctly --

MR. NELSON: They have made some
changes.

VICE CHAIR ALLEN: -- 1In response to
your concerns.

MR. NELSON: And well the first change
was to put the wall up higher. And the change to

the lot line or the party line 1s, was welcome. The
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wall just obstructs the flow of air. Now you
either get noise or you get a wall and obstruct the
air, one or the other. There"s no In between.

CHAIRPERSON JORDAN: You know that the
air is obstructed. |Is that what you"re telling us?

MR. NELSON: Yes. The air comes right
through there. 1t comes from First Street and goes
through our property which helps cool the place in
the summer.

CHAIRPERSON JORDAN: And what noise
are you referring to?

MR. NELSON: Any noise that they might
make on the deck which parties will do. Parties
that go all night.

CHAIRPERSON JORDAN: Are you saying
that"s occurring now?

MR. NELSON: Pardon.

CHAIRPERSON JORDAN: Are you saying
that"s occurring now?

MR. NELSON: 1t has occurred now, yes.
In fact, pardon.

CHAIRPERSON JORDAN: I can"t have
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that. I"m sorry. Write a note, go over and
whisper in his ear. We have to maintain some
decorum.

MR. NELSON: We have, there are very
few decks In our neighborhood because that"s not
really historic. There are decks on the back of
First Street properties. There was a deck two
doors down from us which was just outside our
bedroom.

And 1t was an illegal deck. They
didn"t get a permit to build 1t. So when the snow
caved 1n their roof a few years ago they had to take
the deck off to fix 1t.

CHAIRPERSON JORDAN: Who 1s they?

MR. NELSON: The owner of --

CHAIRPERSON JORDAN: Of this property?

MR. NELSON: No, no, no.

CHAIRPERSON JORDAN: Okay, we want to
talk about this property.

MR. NELSON: At 444.

CHAIRPERSON JORDAN: Okay. We want to

talk about this property 1f you can --
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MR. NELSON: No, no, no. I"m saying
these parties occur i1In the neighborhood and a lot
of the people get together and do these parties
either on the roof or on decks and 1If you®"ve got
a deck they use 1t.

I don"t blame them. If they have a deck
they should use 1t. 1 don"t care for them using
it at all hours of the night. And i1f this party
doesn"t use 1t at night they may sell i1t some day
and they"ll use i1t at night.

CHAIRPERSON JORDAN: Right, thank you.

VICE CHAIR ALLEN: Just two quick other
questions. You indicate In your statement and iIn
your submission that you received notice late. Is
that just because you didn"t see the notice?

MR. NELSON: No, I didn"t. How did I
see 1t?

VICE CHAIR ALLEN: Okay.

MR. NELSON: On your site you say It"s
been given to everybody within 200 feet. Well 1t
hasn®t because we didn"t get 1t. And we also know

some neighbors that didn"t get it.
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VICE CHAIR ALLEN: Okay. And then my
other question i1s the ANC met, did you have an
opportunity to participate in the ANC meeting?

MR. NELSON: We didn"t.

VICE CHAIR ALLEN: Okay, thank you.

MR. NELSON: The Committee for the
Zoning and before, a week ago, let"s see almost two
weeks ago and then last Wednesday night at the ANC
meeting. This was the ANC Committee meeting they
had the week before that.

CHAIRPERSON  JORDAN: Thank you.
Board, any other questions? Ms. Fowler, any
questions of Mr. Nelson?

MS. FOWLER: 1"m just going to respond
to some of the points 1If that"s --

CHAIRPERSON JORDAN: Not yet. You're
a step early. All right. Thank you, Mr. Nelson.
We appreciate 1t. Is there anyone else wishing to
speak In opposition? Anyone else wishing to speak
In opposition?

Then we will turn now to the Applicant

for rebuttal.
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MS. FOWLER: Okay.

CHAIRPERSON JORDAN: Thank you, Mr.
Nelson, appreciate it.

MS. FOWLER: Yes, so just want to go
through some of those points. The addition is not
taller than the main house. 438 and 440 are both
existing three story houses that were built that
way originally. So we"re extending the 438 with
the three story addition.

It 1s going to be higher than the second
story roof next door which was added on to their
property. So their property was added on to 440
at least a couple of times throughout the years.

Even with this proposed addition their
house will go back another approximately 11 1/2 and
a half or 12 feet beyond this proposed addition,
as you see on the site plan. Secondly, again the
privacy we think we"ve addressed this.

We*"re happy to work with the Nelsons to
finalize the design during permitting as far as
wall or railing. We really are neutral on that

front. So, you know, we can continue, we"ve been
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working with them. We"ll continue to do that to
make sure they"re happy with that.

And then regarding the view from the
street, as you know, this Is not a zoning concern.
But we have gotten approval from the Historic
Preservation Review Board at i1ts October hearing.
In fact they were very complimentary of this
proposal and the scale of the addition. Thank you.

CHAIRPERSON JORDAN: And Capitol Hill
Restoration Society too.

MS. FOWLER: Correct.

CHAIRPERSON JORDAN: Okay . Board,
any additional questions? All right. Then we*"ll
close the hearing based upon the record before the
Board. 1Is the Board ready to deliberate? Does
anyone, this i1s a matter in which I think the relief
should be granted.

There has been some concern about the
privacy and 1 think the Applicant has indicated and
the plans show an attempt to take care of any
privacy issue. There"s been some question about

whether or not there is going to be unduly noise
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coming from this area.

There has not been any evidentiary
showing that there®"s noise. I think 1t"s more
perspective. It may be, 1t"s very speculative in
that regard. I don"t think that the plans
indicate, the wall doesn®"t seem like 1t"s unduly
intrusive.

In fact 1t was put up In attempt to try
to work with neighbors. And our record indicates
that the various residents within 200 feet did
receive notice. So I would move that we grant the
relief In this matter.

MEMBER HEATH: Second.

CHAIRPERSON JORDAN: Motion made and
seconded. Additional discussion? Yes.

VICE CHAIR ALLEN: I would just
encourage, it does sound as though the Applicant
has made a good effort to work with the neighbors
and 1 would certainly encourage that you continue
to do that to deal with their concerns. Thank you.

CHAIRPERSON JORDAN: A motion made and

seconded. All those i1n favor, aye.
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(Chorus of ayes)

CHAIRPERSON JORDAN: Those opposed,
nay. The motion carries.

MR. MOY: Staff would record the vote
as 4-0. That i1s on the motion of Chairman Jordan
to approve the application with the amended relief.
Second the motion Ms. Heath. Also in support Mr.
Hood and Vice Chair Allen, Board Member not
present. Motion carries 4-0, sir.

CHAIRPERSON JORDAN: Summary order
please.

MR. MOY: Thank you.

CHAIRPERSON JORDAN: Thank you. One
second, Mr. Moy. Okay. Let"s call 18815 please.

MR. MOY: That would be Application
Number 18815 of Amanda Bennett and Donald Graham.
Mr. Charrman, this 1s a request as advertised for
multiple variance relief. FAR under Section 402,
lot occupancy 403 rear yard, 404 and non-conforming
structure 2001.3.

CHAIRPERSON  JORDAN: Do we have

something from Mr. Turnbull on this?
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MR. MOY: No, sir.

CHAIRPERSON JORDAN: Do we have a
quorum that we can render a decision in this matter?
We"ve already heard this case and we continued it
for some additional information.

MR. MOY: So we have you, sir, the
Chair. Mr. Turnbull not present, nor Mr. Hinkle.

And the other two would be Vice Chair Allen and Ms.

Heath.

CHAIRPERSON JORDAN: They were here
for the --

MR. MOY: I can"t say with any
certainty.

CHAIRPERSON JORDAN: It"s 1mportant
that we know, Mr. Moy, because this matter has
already been heard. It was continued over for the
Applicant to take another stab at providing
information to support their request. So | need
to know who --

MR. MOY: Okay. The last hearing date
on this application was October 21st. Okay, we

have, 1"11 tell you in a second, Mr. Chairman. 1
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have i1t right here.

CHAIRPERSON JORDAN: I"m being told
that 1t was Mr. Turnbull, myself and Mr. Hinkle.

MR. MOY: Okay. Here"s my notes right
here. I just have 1t right here. At that,
actually we go back to September 16th when we last
heard this. And present on this application was
yourself, Mr. Hinkle and Mr. Turnbull.

So unless they read the record, 1T you
decide you want to hear testimony and then put off
for decision it other members read the record.

CHAIRPERSON JORDAN: This matter, if,
I*"m looking at my notes and we had heard this case
and 1t was very suspect in granting relief In that
the Applicant was given time to supplement the
record and, 1"m sorry could you give us a minute
please.

MR. HAINS: Jeffrey Hains of Hains
Architects.

CHAIRPERSON JORDAN: And requested to
submit additional documentation because there was

a serious question about the first prong. And 1
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haven®*t seen anything else that has been fTiled
since that request. Is that correct, Mr. Hains?

MR. HAINS: That"s correct. But we do
have new evidence here today to present.

CHAIRPERSON JORDAN: What do you mean
you have new evidence to present?

MR. HAINS: We have new documentation
that we --

CHAIRPERSON JORDAN: Didn"t we give
you a date when those things are supposed to have
been submitted?

MR. HAINS: Yes, sir, you did.
Regretfully we couldn®"t make the deadline. If
that®"s a problem then 1 would ask to continue to
have this case moved to the next hearing date.

CHAIRPERSON JORDAN: We"re going to
move this case, Mr. Moy. And we"re going to move
It to a time when Mr. Turnbull is here. | feel more
comfortable doing that. We"ve already taken
testimony and | understand and | appreciate my
other Board Members reviewing the record.

But we actually took live testimony.
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And so Mr. Turnbull and Mr. Hinkle, give them the
opportunity but more importantly gives us time to
go through this additional documentation. We set
these deadlines and dates so that the Board can
really not rush through these things, absorb these
things and really study them because i1t"s so
important to the community that we make decisions
that are sound decisions to the best of our ability.

You know, we"ve been trying especially
since I"ve been Chair and chairs before me that we
don"t get things last minute because you can®"t
digest 1t. This i1s not like flipping a coin.

So, Mr. Moy, I"m not trying to rush
this. When i1s a time we can have Mr. Turnbull and
Mr. Hinkle?

MR. MOY: 1 understand, Mr. Chairman.
According to my or our schedule on the docket Mr.
Turnbull doesn®t appear with the Board again until
January. And although I haven®t earmarked him for
a specific date yet but we do have an opening for
Mr. Turnbull on January 6th.

CHAIRPERSON JORDAN: Okay, then that"s
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when we"l1l put 1t, January 6th. And 1f you have
some things that you want to supplement this record
although 1t"s beyond the date 1"m going to give you
the opportunity to do 1t again. Mr. Moy, drop-dead
date?

MR. MOY: Would be, make this December,
let"s make this December 23rd for submission.

CHAIRPERSON JORDAN: Okay, do you have

that?

MR. HAINS: I do.

CHAIRPERSON  JORDAN: And that"s
drop-dead.

MR. HAINS: Absolutely.

CHAIRPERSON JORDAN: Appreciate 1it.
Thank you.

MR. HAINS: Thank you.

CHAIRPERSON JORDAN: We will take our
10:30 break and be back in five minutes.

(Whereupon, the above-entitled matter
went off the record at 10:40 a.m. and resumed at
10:51 a.m.)

CHAIRPERSON JORDAN: Okay, Mr. Moy,
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let"s do our, 18857.

MR. MOY: Very good. Thank you, sir.
That would be Application Number 18857. This 1is
the appeal of Advisory Neighborhood Commission 3D.
This 1s the appeal of the decision by DCRA to issue
Building Permit Number FD, as in Foxhall Delta,
1400058, that allowed the construction of a
two-story package garage for the American
University. This 1i1s at the premises 4400
Massachusetts Avenue NW.

CHAIRPERSON JORDAN: Okay . Good
morning. Please i1dentify yourselves, please.

MR. POSTULKA: John Postulka,
Assistant General Counsel at DCRA.

MR. LE GRANT: Matt Le Grant. 1"m the
Zoning Administrator, DCRA.

MR. KADLECEK: Cary Kadlecek from the
law firm of Goulston & Storrs on behalf of the
intervener, American University.

MR. SMITH: My name is Tom Smith. [I™m
the representative fTor Advisory Neighborhood

Commission 3D.
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MR. MAZZUCHI: 1"m Michael Mazzuchi.

CHAIRPERSON JORDAN: Let"s make sure
your microphone is on please.

MR. MAZZUCHI: 1°m Michael Mazzuchi.
I"m the President of the Spring Valley-Wesley
Heights Citizen Association which filed a separate
appeal which the ANC in Spring Valley have sought
to be consolidated here.

CHAIRPERSON JORDAN: Certainly, and
we" 1l consolidate those.

MR. MAZZUCHI: Thank you.

CHAIRPERSON JORDAN:  There"s also a
motion to strike the last pleading which we"ll
deny. I don"t think 1t changes the substance of
what the appeal was and 1 don"t think 1t adds any
new issues.

So we"ll move to this appeal. Let me
say this. Does anybody believe that they think
they need to offer some testimonial evidence here?

MR. POSTULKA: For the record 1 would
like to briefly --

CHAIRPERSON JORDAN: Well let me say
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this. Let me go back and say this record is well
briefed. We have several hundred pages that you
all are kind of saying the same thing.

And 1 don"t know 1f 1t"s going to break
down, In my estimation this decision breaks down
to one where anything supplemental from testimony
can go in. We"re not going to retry to the Zoning
Commission case. That 1s not going to happen.

There®s been some attempt to do that.
But we"re not going to do that. But the record has
been, 1s quite intense in this matter. So unless
your offer, who 1s going to testify and what"s the
point of the testimony?

MR. POSTULKA: Mr. Le Grant just to
make clear the basis of his decision.

CHAIRPERSON JORDAN: I think we"re
clear on that. 1 don"t think there"s, unless the
Board has anything else they need to hear. Anybody
else who 1s thinking about offering testimony or
evidence?

We can certainly have, give you ten

minutes on oral arguments about your brief to
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supplement something. However, I don"t see unless
you give me a proper offer of proof that additional
testimony 1s going to be probative of something
that"s in the record that we do not need, that we
don"t have.

MR. POSTULKA: No, I just wanted to
make sure 1t was clear that the basis of Mr. Le
Grant"s decision so the Board could make a good
decision. But i1f 1t"s clear than no evidence.

CHAIRPERSON JORDAN: I really think
this 1s one for the Board to interpret what was done
by the Zoning Commission based upon the record from
what we"ve looked at from the Zoning Commission
based upon your filings. That®"s my estimation
unless the Board wants to hear something else.

Anybody else thinks they need to offer
some testimony iIn regards to their case?

MR. SMITH: Mr. Chairman.

CHAIRPERSON JORDAN: Yes.

MR. SMITH: The ANC would Ilike to
supplement its pre-hearing statement with

testimony.
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CHAIRPERSON JORDAN: What kind of
testimony?

MR. SMITH: Very brief testimony going
through the provisions of the zoning law as they
would apply in this case.

CHAIRPERSON JORDAN: We don"t need
testimony for that. I mean you can, are you
meaning you"re going to bring a witness forward or
you"re going to do i1t yourself?

MR. SMITH: Just myself.

CHAIRPERSON JORDAN: That"s fTine.
That®"s why 1"m giving you ten minutes to do those
kind of things. So we"re on the same page on that.
So there®s no other fact witness that®"s necessary
for and 1 see heads nodding for the record meaning
that they agree with what the Chairman iIs saying.

And we talked about Matt Le Grant®s
testimony not being necessary. The record is very
clear In regards to where we are on that, okay. So
we"re going to tee this up for ten minutes each.
And between the two Appellants you can decide which

one wants to go first since you consolidated the
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appeal. You need a minute?

MR. SMITH: No, I"m trying to adhere to
your ten minutes. | was hoping for at least 15 so
I*m trying to adhere to your ten. So I was just
trying to think through my testimony and what 1
would delete for the record.

CHAIRPERSON JORDAN: We®"ll give you a
couple of minutes for that.

MR. SMITH: All right.

CHAIRPERSON JORDAN: This has been
well briefed and we"ve read and read and read. |1
think all the Board Members would tell you that
they®"ve read this, correct. Anybody not read
this? Okay.

A lot of paper. 1 think I was at the
Zoning Commission meeting through you guys. So I
recognize all of that. Are you ready?

MR. SMITH: 1 am ready, sir, thank you.

CHAIRPERSON JORDAN: Okay, proceed
please.

MR. SMITH: As you said, Chairman

Jordan, we"re not here today to reargue the campus
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plan case decided by the Zoning Commission more
than two years ago. We"re here today because ANC
3D believes that a determination of the Zoning
Administrator that building plans submitted as
part of a zoning case are not binding, rather only
illustrative i1s a precedent that will have a
significant impact on the review of special
exception and other zoning cases by ANCs across the
city as well as by the ZC and the BZA.

Furthermore, ANC 3D believes the ZA
decision 1s 1inconsistent with current zoning
rules. The issue before the BZA today is this.
Once a special exception 1s approved 1is the
Applicant required to build to the plans approved
by the Zoning Commission?

That 1s the plans and drawings and a
further processing special exception review have
any purpose when submitted or applicants in this
case, American University, free to make major
changes i1n those plans at will without going
through the formal amendment process stipulated iIn

DC zoning rules.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

39

ANC 3D believes the ZA erred 1In
approving a permit for construction that varied
significantly from the plan submitted as part of
the special exception further processing case.
ANC 3D believes the meaning of Section 3125.7 of
the DC Zoning Code is clear.

Approval of an application shall
include approval of the plans submitted with the
application for the construction of a building or
structure unless conditions in the zoning order
specifically say otherwise. ANC 3D Tfurther
believes that Section 3035.5 of the Zoning Code 1s
equally clear 1In stating that Section 3125.7
applies to decisions made by the Zoning Commission
in cases involving special exception Tfurther
processings.

In this case AU proposed 1n March 2011
further processing application for special
exception relief the second stage review of the
campus plan project to build a one-story, 150 space
parking garage with a bus turnaround under the six

building development plan for the new East Campus.
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The Zoning Commission approved that
further processing and issued an order iIn May 2012.
When AU filed for a permit application two years
later In January of 2014 to build the East Campus
project, AU altered 1ts plans for the underground
garage.

The University shrunk the footprint of
the garage and built down instead and expanded the
garage to two floors underground and eliminated the
bus turnaround while maintaining the same number
of parking spaces. AU now argues in 1ts statement
to the BZA i1n opposition to the ANC"s appeal that
further engineering and structural analysis
necessitated the change.

On the other hand, DCRA turned Section
3125.7 on i1ts head by arguing that the building
plans are not binding because the Zoning Commission
didn"t specifically say they were, which runs
counter to the language in Section 3125 which puts
the burden on the Applicant to follow the building
plans unless the Zoning Commission says otherwise.

DCRA would put the burden on the Zoning
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Commission to say which plans must be followed and
which do not because the ordering language includes
no specific conditions on parking for the East
Campus, DCRA"s argument would allow AU to build no
underground parking or as much underground parking
as 1t likes despite the fact that the plans for the
one-story underground garage are referenced in the
orders findings of fact in Paragraph 145.

ANC 3D believes DCRA"s i1nterpretation
of the zoning code 1s incorrect 1T not convoluted.
There simply are no conditions in the order which
give the University the flexibility to not follow
the plans for the underground garage submitted as
part of 1ts further processing application.

In Tfact, the order specifically
references the plans for the one-story underground
garage in the findings of fact. DCRA further
argues that Section 3125.7 does not apply In cases
involving the Zoning Commission because these are
rules for the BZA.

However, Section 3035.5 specifically

indicates that Section 3125.7 i1s binding on the
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Zoning Commission for special exception cases
involving college and universities. And iIn this
case this means that plans submitted are plans
approved unless specifically ordered otherwise.

The ZA approved the construction permit
in July 2014, saying AU did not have to adhere to
the plan submitted during a lengthy ZC review and
that the plans for the garage were only presented
for 1llustrative purposes. The ZA did not argue
that this was a minor modification as now suggested
by DCRA i1n the agency®s motion to strike the
pre-hearing statement from the Spring
Valley-Wesley Heights Citizens Association.

The ZA rationalized its decision by
stating that one, there were a large number of
exhibits 1n the campus plan case and two, that the
university should not be bound by 1solated exhibits
especially when there may be contradictory
information in other exhibits. We believe this
decision is TfTundamentally flawed and that his
rationale has no basis In the facts.

Of course there would be many exhibits

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

43

including architectural plans and drawings for a
campus plan that proposed nearly $1 million GSF of
new development. The University"s drawings and
plans for the underground parking garage were not
1solated exhibits, but elements of a comprehensive
presentation by AU mandated by DC zoning law.

Moreover the ZA is simply wrong when
they suggest that there are other exhibits in the
case Tile that contradict the drawings submitted
for the underground parking garage. He has never
been able to 1dentify such contradictory drawings
because they do not exist.

The case record 1i1s very clear.
Although AU revised i1ts plans for other aspects of
the East Campus and its overall campus plan, at no
time did AU submit any additional information or
testimony that the parking garage would be anything
but one level.

In 1ts opposition filed with the BZA,
AU makes the following arguments to justify the
ZA"s decision. The number of levels of parking

were not contested during the further processing
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case. And two, the two-level parking garage will
not change the East Campus 1In any publicly
perceptible way.

On the question of the underground
garage not being a contested i1ssue, AU officials
met with residents in the ANC for 19 months prior
to submitting its formal campus plan and further
processing to describe the scope of the plans
including parking at the site.

During these meetings the ANC and
residents expressed concerned about the high water
table at the site and the potential impact of
groundwater flow that might damage homes downhill
and immediately adjacent to the site.

Residents also had expressed concern
about bus 1dling directly behind resident®s homes
at the existing surface parking lot, part of which
would be maintained as part of the East Campus
complex. So the ANC and residents were pleased to
learn that the underground parking garage would be
only one level underground, would be used by trucks

to service the building and that 1t would include
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a bus turnaround to remove buses from the remaining
surface parking lot.

So 1T the issue was not contested as
part of the hearing process 1t"s because AU gave
every indication through i1ts drawings, plans and
testimony that 1t was being responsive to
resident”s concerns. Had AU proposed a two-story
underground parking lot with no bus turnaround, it
would have been a contested 1issue 1In the
proceedings.

ANC 3D also takes 1issue with AU"s
argument that the ZA has the authority to approve
such a significant change in the building plans on
the basis that 1t will not alter the development
in any publicly perceptible way. In making this
argument AU seeks to carve out a new standard for
campus planning and second stage further
processing review.

You won"t find that language in Section
210 or any other section of the zoning code. ANC
3D believes 1t 1s the responsibility of the Zoning

Commission to determine 1T expanding the garage to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

46

two underground levels is consistent with the
zoning review standards set out In Section 210.

ANC 3D was fTirst alerted at 1ts April
2, 2014, meeting by residents that AU"s
construction plans for the East Campus might not
be consistent with the zoning order. Although the
ANC and residents asked for clarification, AU
refused to provide any information to the ANC about
the change in building plans.

Finally in 1ts May 7, 2014, meeting AU
officials confirmed to the ANC that 1t planned to
burld a two-story garage instead of the one-story
garage approved by the ZC and argued that the change
was a minor modification that could be approved by
the ZA. In this case the ZA never argued that the
permit was issued on that basis.

Later in the evening on May 7, 2014, ANC
3D approved a resolution calling on the ZA to delay
Issuing the permit. Subsequently residents of the
Westover Place Homeowners Corporation, a town home
development i1mmediately adjacent to the site,

submitted a petition to the ZA on May 10th signed
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by 107 of 140 town home owners expressing concern
about the deeper excavation at the site and asking
the ZA to delay issuing the construction permit.

The ANC and a group of residents
subsequently met with the ZA on May 14th to discuss
the i1ssue and provide the information included in
the case record. So in conclusion, ANC 3D believes
the ZA decision iIn this case i1s fundamentally
flawed precedent that i1s not justified by the
record In either the zoning case or the zoning
order.

IT the BZA permits this far-reaching ZA
opinion every set of plans presented In zoning
cases could be altered after approval without
review by the City Zoning Boards.

We believe the drawings presented for
review and approval are binding under Section
3125.7, especially given the absence of any
alternative drawings or testimony provided by AU
during the lengthy proceedings before the ZC or any
other condition iImposed by the ZC that would

specifically exempt AU from following the plan
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submitted and approved.

ANC 3D asks the BZA grant our appeal and
recommends that AU be required to Tile a
modification of the Zoning Commission Order Number
1107 to allow for a public review of the two-story
underground parking garage consistent with the
standards set out 1n Section 210 of the Zoning Code.

Excavation work has already begun at
the site, so ANC 3D also asks the BZA to require
the DCRA to 1issue a stop-work order on all
excavation and foundation to grade construction as
It considers the issues In this case.

IT AU 1s allowed to continue 1ts current
construction the two-story underground garage will
already have been built. We also further request
that the BZA give the ANC recommendation the great
weight to which is entitled under DC statute.
Thank you very much for your consideration.

CHAIRPERSON JORDAN: Let me ask you, 1s
the underground garage visible from the street?
Does 1t have a visual iImpact on the property?

MR. SMITH: If you"re asking me, Mr.
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Chairman, i1s there a publicly perceptible Impact
of the garage the publicly perceptible impact would
be on what happens underground. So if you“re
asking me can you see an underground garage from
above ground.

CHAIRPERSON  JORDAN: That"s my
question.

MR. SMITH: Not likely, but we don"t
believe that"s the i1ssue iIn the case.

CHAIRPERSON JORDAN: I understand
that. I"m sorry, Board, any other questions?
Does the, okay, 1 always get confused does Appellee
have an issue or Intervener because | really think,
I"ve always said the roles really should be
reversed.

MR. POSTULKA: 1 have no questions.

CHAIRPERSON JORDAN: Intervener?

MR. KADLECEK: No questions.

CHAIRPERSON JORDAN: Okay. Please.

MR. MAZZUCHI: Thank you, Chairman
Jordan. We really want to just briefly reiterate

that this i1s, for the Citizens Association 1t is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

50

really just an important point of principle and
procedure about what the right way i1s to amend plans
that are submitted to a zoning authority.

We"ve made our technical case about why
we think that"s true under the BZA rules as they
are applicable in speciral exception proceedings
for campus plan cases. 1 think apart from the
technical case we just want to emphasize the fact
that"s also just good procedure.

It would be a bad thing for zoning
authorities to need to pick out and specify what
parts of plans that were submitted are Important.
They shouldn®t have to do that. People who submit
plans should be held to those plans unless a change
to the plans i1s subsequently approved.

We think that the right authority to
make changes or to approve changes or to decide what
changes are minor and what aren®t minor is clearly
authorities like the BZA or the like the Zoning
Commission that are subject to public notice,
public participation, hearing procedures and so

forth.
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The Zoning Administrator in making a
determination whether to i1ssue a permit isn"t
subject to any of those things. There was in fact
a lot of discussion with the Zoning Administrator
In this case. But in many cases 1t wouldn®™t be that
way at all.

The Zoning Administrator would make 1ts
own decision about whether a variation was minor
and people would have no right to be heard about
it. And therefore, you know, we don*"t contest that
there are some changes to approve plans that are
so minor that they wouldn"t be considered changes
at all really.

That®"s not the case here. I mean
adding another level of a structure that does have
some implications for community concerns and so
forth 1s at least substantial enough that i1t ought
to be approved by the right zoning authority that
authorized the plan In the first place.

And that"s really our point. We
believe this Board should require that proper

procedure be followed here and recognize that"s the
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rule for subsequent cases. Thank you.

CHAIRPERSON JORDAN: Appreciate that.
It"s an interesting case, very interesting. We"ve
been getting a lot of these. But we"ll come back
to that.

ZC CHAIR HOOD: So help me understand.
And 1 heard Mr. Smith"s testimony, but help me
understand what is proper procedure? What do you
think proper procedure 1s? And 1 know 1t"s here.
But 1 want to hear you just tell me what is the
proper procedure?

MR. MAZZUCHI: Well I think the proper
procedure --

ZC CHAIR HOOD: In this case what 1s the
proper procedure? What would have been the proper
procedure?

MR. MAZZUCHI: For the University to
make a submission to the Zoning Commission whether
It"s a subsequent further processing. I guess
that might be the label for i1t. But | guess it
would be based on the BZA procedural rules that

we"ve cited that are applicable 1In special
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exception cases which say that the Board or the
Zoning Commission has the role of approving minor
modifications to plans that were submitted.

ZC CHAIR HOOD: Would you consider this
a minor modification?

MR. MAZZUCHI: Well really 1 just
consider i1t a modification that should be approved
by the zoning authority. Whether 1t"s minor or not
I guess, my point 1s simply that the rules recognize
that even something that is minor is subject to
being approved by the zoning authority and that
iIt"s not simply the province of the Zoning
Administrator to make that change on i1ts own
motion.

ZC CHAIR HOOD: Okay . All right.
Thank you.

CHAIRPERSON JORDAN: Yes, you had a
question. Where are we? Any cross statement?

MR. KADLECEK: No.

CHAIRPERSON JORDAN: Then DCRA please.

MR. POSTULKA: Sure. There are two

reasons to affirm the Zoning Administrator®s
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decision in this case. And the first i1s that the
Zoning Commission order is 70 pages long and 1t
poses many conditions, does many things.

But what it doesn"t do is limit the
garage to one underground level. All 1t says about
the garage i1s that the garage has to provide 150
spaces. This garage will provide 150 spaces. So
the Zoning Administrator approved the garage.

The second reason to affirm i1s even if
the order did implicitly limit the garage to one
level the change to two i1s a minor modification.
There was a lot that went on at the Zoning
Commission hearing. But never did any party
object to the number of levels that were proposed
for the underground garage.

CHAIRPERSON JORDAN: Are you sure you
want to make that argument?

MR . POSTULKA: well it's my
alternative argument. My first argument i1s that
the garage only has to provide 150 spaces, not two
levels. As far as the alternative argument, the

ANC and the neighbors here were actually asking for
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more underground parking.

They were not asking for |less
underground parking which 1is essentially what
they"re doing here today. So 1f any change has
been made to the plans 1t"s a minor modification.
It does not make sense to send all these minor
modifications back to the BZA or the Zoning
Commission.

And for that reason that"s another
reason to affirm the Zoning Administrator-®s
decision i1n this case. Thank you.

ZC CHAIR HOOD: Charrman, 1"m having an
Issue with why not send back a minor modification
to the Zoning Commission? 1"m having an issue with
that.

CHAIRPERSON JORDAN: That"s why I said
I didn"t think he wanted to make that --

ZC CHAIR HOOD: He doesn"t. But since
he brought 1t up now I want to know why not.

MR. POSTULKA: Well --

ZC CHAIR HOOD: And let me preface my,

we sat here many nights dealing with this case.
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Why not come back as minor modification even 1T you
consider 1t a minor modification? It might not be
considered a minor modification. It may just be
considered a modification because there 1i1s a
distinct difference between the two, as you know.

MR. POSTULKA: I do. And the point
more goes to the fact that the ANC i1s relying on
BZA rules here. That is what they"re relying on
for the argument that the plans are implicitly
adopted by the Zoning Commission.

And In a BZA case unlike the ZC case,
It is not uncommon as a practical matter for there
to be changes after the BZA i1s granted review. For
example, the BZA might have granted a variance or
something to build a deck. And the plans may
change and there might be a minor change to the
exterior of the building that was shown on the
plans.

And 1n such a case 1t doesn"t make sense
to send that case back to the BZA because that has
nothing to do with the zoning relief that was

granted by the BZA. So that i1s the point | was
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making as far as to it doesn®"t make sense to send
all minor modifications back to the approving body
rather than the point you made, Commissioner Hood.

ZC CHAIR HOOD: I don"t know, we just
don®"t agree on that.

MR. POSTULKA: Sure.

CHAIRPERSON JORDAN: It"s a bigger
issue. Itreally is. Any questions, well there®s
no testimony here so there"s really not an issue
of anybody having cross examination. Mr.
Kadlecek.

MR. KADLECEK: Just a couple of quick
points. One thing, well first we agree with the
DCRA"s statements. But what I wanted to add to
that was while this is obviously something that was
before the Zoning Commission 1t"s not a PUD. 1It"s
not a specifically designed case.

There"s a slightly different standard
of review that the Zoning Commission has to
consider. And one of those 1is relating to
location, bulk and height and, Chairrman Jordan,

that was one of the questions | think you were
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getting at which was under Section 210.4.

Location, bulk and height of the
buildings is not something that"s necessarily
considered with an underground garage that"s not
visible. So iIn that sense 1i1t"s a slightly
different standard. And in that sense as well the
conditions related to the plans that were approved
didn"t necessarily contemplate something like that
because, as we were saying, 1t wasn®"t something
that necessarily came out during the Zoning
Commission hearings.

Going along with that the objections
that have sort of come subsequent related to this
appeal going back to the 210.2 standard which
relate to noise, traffic, number students, et
cetera. Agailn, those were not contested i1ssues
that arose during the campus plan hearings.

And they"re Dbasically related to
environmental 1iIssues that have been raised
subsequently. Notwithstanding the fact that
environmental issues are not under the purview of

the Zoning Commission and the BZA, American
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University has received multiple approvals for
environmental related issues on this case.

So | think 1t"s just not something that
was necessarily contemplated under the standards
during the review.

CHAIRPERSON JORDAN: I appreciate
that. Does anybody think they need to have a three
minute rebuttal? Anybody think they need, yes.

MR. SMITH: 1 just wanted to address a
couple of points. The reference to this, that
we"re relying on BZA rules, well, yes. The zoning
rules specifically say that iIn campus plan cases
the Zoning Commission is to rely on the Zoning
Rules. That"s i1n the Zoning Code. That"s the
law.

Secondly, you know, as far as residents
seeking to expand the amount of underground
parking, | think this issue has not been clearly
outlined. What the ANC"s position was and it was
referenced 1In some of the documents that were sent
to you, was that we suggested more green space.

That 1i1nstead of having a surface
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parking lot expand the footprint of the single
level underground parking garage so that all
parking was put underground on one level. We never
argued for more than a single level. And we
didn"t, this wasn"t an issue because we thought
that 1t was resolved. We thought the i1ssue was
resolved.

And then the third thing I just want to
state 1s that Section 210 when 1t cites
objectionable conditions, does not put additional
conditions on what those objectionable conditions
are, whether they"re above ground, below ground or
whatever, whether they"re environmental or not
environmental.

In this case we do not believe this is
a minor modification. And we don"t, and we also
believe that i1t creates some potential, the
potential for problems for nearby homeowners. Not
that we know that there will actually be a problem,
but 1t"s an i1ssue that should be explored as part
of a proceeding given the change in the plans.

So that would be the only thing 1 would

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

61

like to add, Mr. Chairman.

CHAIRPERSON  JORDAN: Thank you.
Anyone else? Thank you. 1"m not going to place
this in front of the Board for a decision today.
I think there are some 1ssues we need to get briefed
on. I think this 1s an 1ssue that raises a lot of
concerns.

And 1t really 1s a quagmire here
regarding this particular case. 1 think a couple
of things that"s being presented by this case and
the BZA. And we"re getting a Jlot more
interpretation of Zoning Commission action, which
I think 1t goes to some aspect of drafting of the
orders.

But iIn this case we"re being called on
either to look at this. There are some legal
Issues on aren”t the Board of Zoning Adjustment®s
interpretation of the Zoning Commission®s order
which can be the literal reading of what the
document says or i1t can be us looking at 1t what
was theirr real legislative or their intent and what

they were trying to say.
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And overlying all of this is the policy
iIssue as 1T what"s presented before the Zoning
Commission, particularly in regards to plans, even
iIT the Zoning Commission doesn®t say these are the
plans you must follow whether or not i1t should be
followed. And that"s something that, all this
kind of flows through this case.

It might be nice 1f somebody in the
Zoning Commission would kind of take this away from
the BZA and make some policy on 1t, Mr. Chairman.

ZC CHAIR HOOD: Since you mentioned
that and as you know, Mr. Chairman, I have, I"m not
going to say gotten irritated why we always get here
because a lot of spent many nights with American.
We might not always agree.

I don"t know how many hearing there was
because 1"ve only had maybe one or two since 2011.
But 1 will tell you that the Zoning Commission®s
decision, this i1s my second time here and the same
thing keeps coming up.

It"s a bigger issue than just this and

It"s a bigger issue than the case we had a couple
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of weeks ago. But I can tell you 1"m getting
irritated by 1It. I"ve already had some
conversation, we need to straighten this out
because i1t"s getting ridiculous.

And I do have some, I will tell you, Mr.
Chairman, from my standpoint I do have some issues
with minor modifications and modifications. | can
tell you, I haven™t put that position out there yet.
We need some more information as you already
mentioned.

But we can"t keep going like this. We
have to, you know, 1t"s a problem. And 1t"s not
Jjust American University and the community in that
neighborhood. 1t"s a problem that I1"m seeing and
I actually am getting very irritated by 1t. 1711
leave 1t at that.

CHAIRPERSON JORDAN: I appreciate
that, Mr. Hood. That"s kind of what 1 was leaning
at and 1t"s a lot involving the case we had two weeks
ago which has kind of been misinterpreted by a lot
of people the decision that we made there.

But 1n that particular case what the
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Board said, the order was very specific iIn regards
to those plans and what had to happen, meaning you
couldn®"t any further square on i1t. Here"s one
where, you know, as | just said I1t"s an issue of
what"s actually been specified In the order.

The Board i1s being called to do an
interpretation of what the Zoning Commission
actually said or whether or not we"re supposed to
look at 1ts intent of what the order was or there®s
underlying policies 1ssues and whether or not what
has to be, what a developer or excuse me, an
applicant can actually do versus what"s in the
order and versus what was presented.

And 1t"s just, sometimes I am offering
the Board that we roll this for a decision date
another time and not deal with this now.

ZC CHAIR HOOD: And, Mr. Chairman, let
me just say maybe we need to, and I know we"re going
through the ZR and 1 don®"t want to push everything
to the ZR because that"s obviously a whole, another
Issue within itself. But maybe we need to come up

with a technical correction or clarification that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

65

can come back to the Zoning Commission and not
always have to come In and apply i1t from the BZA
rules.

And I"m talking 1t out Iloud. But
that"s something that we all need to consider and
we need to think about how we can get that done
because I still think this issue too, as | said iIn
the previous one, IS probably back for
clarification from the Zoning Commission.

How we get to that point, 1 don"t know. But
we"re going to figure i1t out.

CHAIRPERSON JORDAN: Anyway, but just
want to say thank you all. Yes --

MR. SMITH: Mr. Chairman, |
appreciate, believe me we understand the issues
involved and that"s why we brought this case to you.
However, the practical reality is that as you delay
this, and 1"m not asking you to make a decision
today, you could wind up in a situation where the
underground garage i1s already built.

Unless some action is taken ASAP that"s

probably what"s going to happen.
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CHAIRPERSON JORDAN: And the
longstanding rule is that an Applicant knowing that
there 1s i1ssues still pending, that they do things
at their own peril. That®"s just underlying,
always has been.

I remember when 1 was director of DCRA.
We actually forced, take down a building. So
that"s just the way 1t is. And we"re going to try
to move with all deliberate speed and try to do that
unless some other organization, some other
authoritative organization with this Board follows
their rule making takes this case away.

But anyway, 1 think it"s, 1 really
appreciate, 1 think we really appreciate where you
are understanding the issues. It"s just how are
we going to resolve it.

MR. SMITH: May 1 add one more thing
then 1 promise I will be quiet, Chairman Hood knows
that from all the time at Zoning Commission. Yes,
frankly had the procedures been followed here --

CHAIRPERSON JORDAN: We"re not going

to continue to make argument because --
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MR. SMITH: -- 1In a modification we
wouldn®"t --

CHAIRPERSON JORDAN: -- 1t"s not fair
to the other parties because you continue to make
argument then they want to say something.

MR. SMITH: 1 apologize.

CHAIRPERSON JORDAN: We*"ll be here
until tomorrow afternoon.

MR. SMITH: 1 apologize.

CHAIRPERSON JORDAN: 1 appreciate the
concern. | just want to let you know we appreciate
It and 1t"s something that really has to, as Mr.
Hood, as Chairman Hood has indicated, something
that really has to be dealt 1n and dealt in quickly
because they are still processing other cases and
other things that come before us.

So really appreciate i1t and we have
identified this because the Board of Zoning is just
starting to get cases after cases where we"re doing
this. Thank you all. | appreciate i1t. So let"s
get a decision date.

MR. MOY: Mr. Chairman, this 1s, are
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you accepting any other filings or findings of
fact?

CHAIRPERSON JORDAN: No, no. We"ve
been filed out on this one.

MR. MOY: All right. |If the Board is
interested 1n making a decision before the holidays
the last opportunity to do that would be December
16th, otherwise we"re into January 6, 2015.

CHAIRPERSON JORDAN: All right. You
said December, what"s the docket look like on
December 16th?

MR. MOY: The December, the docket on
December 16th is much better than December 9th and
that"s why 1 was looking at December 16th.

CHAIRPERSON JORDAN: No, we"re not
looking, 1 said the 16th and everyone thought it
was January.

MR. MOY: I"m sorry. I thought you
were going the other direction. 1It"s the same iIn
terms of number of cases and complexity.

CHAIRPERSON JORDAN: All right, the

16th. Let"s do December 16th.
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MR. MOY: Okay, very good.

CHAIRPERSON JORDAN: Appreciate 1it.
Thank you and that"s for a decision. Well now my
brain i1s fried. Okay. Mr. Moy, 790 please. |
really do have a headache now.

MR. MOY: All right. Next up to the
witness table 1s Application Number 18790. This
Is the application of Jefferson --

CHAIRPERSON JORDAN: Are you on? 1
couldn™t --

MR. MOY: All right. 1711 speak up.
Maybe that"s the 1issue. This 1s Application
Number 18790 of Jefferson-11th Street LLC. Mr.
Chairman, this i1s advertised for or last heard on
October 21st, of course two other hearing dates In
July.

Advertised for relief, variance relief
from the lot area requirements and off-street
parking. And 1 believe 11 apartment units but 1
think that may have been modified. But I would ask
the Applicant to state for the record where we are

with this application.
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CHAIRPERSON JORDAN: What was the
question, Mr. Moy, that we --

MR. MOY: I believe there were new
basement floor plans on their Exhibit 26. | just
wanted clarification of that and the relief for the
Board since this is moving pieces.

CHAIRPERSON JORDAN: Okay . Please
identify yourselves.

MR. SULLIVAN: Good morning, Mr.
Chairman and Members of the Board. My name 1is
Marty Sullivan with the law firm of Sullivan &
Barros on behalft of the Applicant.

MS. PARKER: My name is Jennifer Parker
and 1 represent the property owner.

MR. FORD: Stanley Ford.

CHAIRPERSON JORDAN: Speak into your
microphone please.

MR. FORD: Stanley Ford, agent for
Parker®s Properties, Jefferson-11th Street LLC.

MR. FINN: Am 1 on here? Michael Allen
Finn, I™m an architect in DC.

CHAIRPERSON JORDAN: What was your
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last name again?

MR. FINN: Finn, F-1-N-N.

CHAIRPERSON JORDAN: Okay.

MR. FINN: I"m an architect in DC
representing the Applicant.

CHAIRPERSON JORDAN: Okay. Now, Mr.
Sullivan, Mr. Moy had posed a question to you. He
asked whether or not there was a request for
additional relief and was there some amended plans.
Is that correct, Mr. Moy?

MR.  MOY: Yes, I just wanted
clarification just for the record, Mr. Chairman.

MR. SULLIVAN: With the pre-hearing
statement we filed amended plans and actually the
request TfTor relief was reduced. Instead of
proposing an addition of 11 units we"re proposing
eight units.

CHAIRPERSON JORDAN: From 25 to 33,
correct?

MR. SULLIVAN: From 25 to 33, that"s
correct. And which lowered the parking relief to

three spaces.
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CHAIRPERSON JORDAN: Okay. So that"s
consistent with what 1 have here. All right.
What do we need to hear from, Mr. Sullivan, how long
has the Applicant owned this property?

MS. PARKER: This entity has owned it
since 2006. 1t was owned by other family members
who passed away.

CHAIRPERSON JORDAN: Okay.-

MS. PARKER: So I mean it"s been in the
family for --

CHAIRPERSON JORDAN: That"s, thank
you .

MS. PARKER: -- 50 years. But the
current owner and has only since 2006.

CHAIRPERSON JORDAN: So the same
owners prior to the group before?

MS. PARKER: [I"m sorry, the same as --

CHAIRPERSON JORDAN: Is this an LLC?

MS. PARKER: Same family. No, i1t was
put into the LLC in 2006.

CHAIRPERSON JORDAN: What was it

before that?
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MR. FORD: It was under Hartford E.
Bealer Development Corporation.

CHAIRPERSON JORDAN: Okay. Let me ask
a question. It"s my understanding based upon the
record and what I"ve been looking at here that this
property i1s In pretty bad shape.

MS. PARKER: 1t"s in definite need of
some repairs, Yyes, rehabilitation, renovation
absolutely.

CHAIRPERSON JORDAN: And 1s 1t my
understanding, Mr. Sullivan, that"s one of the
basis why you are saying this property i1s unique?

MR. SULLIVAN: Yes, that"s one of the
reasons why it"s unique. It"s also a very large
property compared to the properties around it.
And i1t"s been an apartment house, a legally
non-conforming apartment house since 1923.

It was originally built. So as a
result of the regulations that were adopted i1n 1958
and then again In 2006, the 2006 regulations apply
to pre-1958 existing apartment houses and applied

the 900 foot rule to those.
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Prior to that you could add units to a
pre-1958 apartment house. So i1t"s the size of the
lot. 1t"s the existence of the building since 1923
and 1t is the condition of the building as well
that"s the primary source behind the need for a
rehabilitation.

And 1t"s also subject to, the existing
units are subject to rent control. And
effectively the market, the eight market rate units
will be subsidizing the sustainability of the
affordable units upstairs.

CHAIRPERSON JORDAN: Are there other
properties in that block in rent control?

MR. SULLIVAN: They are, 1t"s almost
all row houses and flats. So not that I"m aware
of.

MR. FORD: I believe there is one down
on 11th and Girard Street. I"m sorry 11th and
Fairmont Street.

CHAIRPERSON JORDAN: How far is that
from this property?

MR. FORD: 50 yards.
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CHAIRPERSON JORDAN: Same block?

MS. PARKER: One block up.

CHAIRPERSON JORDAN: In the same
square?

MR. FORD: Yes.

MS. PARKER: Yes, diragonally, big
square.

CHAIRPERSON JORDAN: 1 mean 1 think we
understand the project except for 1 don*t know how
much that we need to hear. [1"m just concerned on
and 1 know OP supports this, the uniqueness of this
property.

And 1 really have i1ssues about owners
of property letting property get In bad condition
and then using that as a basis for getting relief.
I just think that 1s, you know, anybody can do that
and 1 just think 1t"s terribly against the grain.

Do you have something that shows that
this property i1s unusually large, larger than the
other property because that"s the other thing that
you would be relying on that the property, the size

of the property and the --
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MR. SULLIVAN: There should be a map
either with the application or the pre-hearing
statement. But i1t"s, every lot In the square iIs
about 2,300 square feet. It"s just a standard R-4
zone. And this lot 1s 12,209. 1 would also like
to submit, I have --

CHAIRPERSON JORDAN: Give me that
again. What was the dimensions?

MR. SULLIVAN: 1It"s 12,209 i1s the land
area. And there"s nothing like 1t in the square.
It"s almost all, 1 think 2350 1s what the size of
most of the other lots are. It"s all row houses.

I do have something else 1 would like
to submit. It"s an inspection certification from
DCRA saying that the building i1s up to code. And
we have a difference of opinion with some of the
things that have been filed in the record about
unabated housing code violations.

We don®"t think that"s true. However,
the building does have a past. I1t"s 90 years old.
It 1s hard to maintain. We think this

rehabilitation 1s going to make i1t easier to
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maintain and also the building 1s under new
management recently.

It 1s, 1t has been In the same family.
That"s true. But it"s, everybody agrees it"s time
to turn over a new leaf In that regard. And the
building 1Is what 1t i1s right now. [It"s in the
condition that i1t is for various reasons.

And this will not only encourage the
renovation but 1t will encourage the sustaining of
the tenants under their current rents upstairs.

CHAIRPERSON JORDAN: All right.

MR. SULLIVAN: And if I may I1*d like to
submit this.

CHAIRPERSON JORDAN: What are you
submitting?

MR. SULLIVAN: It 1s a proactive
inspection certification from DCRA.

CHAIRPERSON  JORDAN: Okay . All
right. Let"s talk a minute about your financials
here that"s been submitted in the record. What is
the professional expenses of $150,0007

MS. PARKER: Sorry. So that"s going
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to include legal. 1t"s going to include lots of
legal expenses, the architect, the accountants.

So that"s what we mean by professional
expenses, which 1s the reason 1t"s higher in 2015
and then as the, 1T we"re doing the renovations and
everything i1t goes down.

CHAIRPERSON JORDAN: Aren*t those
things 1In your projected, 1In your development
costs?

MS. PARKER: I was breaking, | mean
everything would be 1In a development cost
technically.

CHAIRPERSON JORDAN: Well I"m looking
at what you"ve provided.

MS. PARKER: No, I broke them out.

CHAIRPERSON JORDAN: Because we have
development costs and then you proposed to us an
operating budget.

MS. PARKER: So 1 broke out --

CHAIRPERSON JORDAN: You can"t get the
benefits twice.

MS. PARKER: It"s not doubled. So 1
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took out from, we"ll end up with the budget. It
will be in our overall budget i1s the way I view it.

CHAIRPERSON JORDAN: So you"re telling
me that the numbers that are reflected here in your
operating budget 1is $215,000 reflects your
development costs?

MS. PARKER: 1"m sorry. Where are you
looking?

CHAIRPERSON JORDAN: I"m looking at
what you gave us.

MS. PARKER: I know but what are you,
I*m sorry, what are you asking then?

CHAIRPERSON JORDAN: I"m asking you
about the fees that you have i1n the budget, i1n your
operating budget, for instance you"re indicating
$150,000 professional fees. And you just
indicated to me as | also would agree with you that
those things are part of development costs.

And so then you said that, yes, you are
carrying a development cost numbers. And I said
but aren®t they already iIn your development cost

numbers. And you said, no, we"re carrying those
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development costs i1n this budget.

And I"m saying you can"t have it both
ways. So that"s kind of now on you.

(OFff the record comments)

MR. SULLIVAN: The professional fees
are not in the Exhibit A budget, which is the source
of the development costs.

CHAIRPERSON JORDAN: So you®re saying

MR. SULLIVAN: They"re only in the
operating budget because they®"re not a cost.
Essentially they"re not a cost to development.
They are a development of operation. So in Exhibit
A the budget does not include any professional
expenses.

CHAIRPERSON JORDAN: So you“re, okay,
let me pull this up a second. That"s Exhibit A of
Exhibit, I mean A of 26. Is that correct?

MR. SULLIVAN: Of the pre-hearing
statement.

CHAIRPERSON JORDAN: Yes, pre-hearing

statement. I"m having some, let me catch up with
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that because 1 can"t open ZDocs on that document.
Yes, 1t keeps saying i1t"s loading.

Maybe 1t"s because of the size of the
file, 26. 1"ve got to go back, yes, because I
abbreviated what I had. So I need to go back to
the original. But that"s, just give me one second.

I"m going to actually go to ISIS. Yes,
so either because the files are too large --

(Off the record comments)

CHAIRPERSON JORDAN: So what else 1is
your professional fees? What else is 1In the
professional fees?

MS. PARKER: So I view them as legal,
accounting. Hold on probably, possibly not, |
think I said architect but 1 think we have that iIn
the other side. Yes, we already have that budgeted
in. So basically legal and accounting mostly.

CHAIRPERSON JORDAN: $150,000.

MS. PARKER: Yes, do you know how much
lawyers cost?

CHAIRPERSON JORDAN: Yes, I am one so

I do know.
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MS. PARKER: Yes, me too. They are
quite expensive.

CHAIRPERSON JORDAN: We do this every
week all the time. So we do have a, you asked me
a question and 1 want to respond to your question

MS. PARKER: Sorry.

CHAIRPERSON JORDAN: -- and let you
know that we do know what we"re talking about iIn
spite of what you may think. We do this all the
time. And so one, i1t"s kind of disjunctive to see
that you®"re carrying operating on these
professional fees.

Normally in these performers are given
to us and are normally carried as a cost of doing
the construction of the project, which i1s generally
how you do 1t. So I don"t know how you*"re financing
the project.

But 1f you"re not carrying these costs
In your financing then it"s another issue. So I™m
trying to drill down and understand what $150,000
iIs which you®"re offering in your first year you“re
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saying you"re going to be at a loss.

I"m trying to understand what 1t 1is.
That"s what the questions are for.

MS. PARKER: So I think, first of all, just
on the overall cost when we did the development
costs and the operating costs they are relatively
conservative numbers. 1 think that when we start
to renovate this building that is quite old we"re
going to open up a can of worms that iIs going to
cost us quite possibly a lot more than are on these
papers.

CHAIRPERSON JORDAN: Do you have your
construction bidding estimates?

MS. PARKER: We have had talks with
construction. We"ve been down there with
construction workers. We have an idea of what i1t
will cost us. We have people prepared to make bids
once we know what we"re dealing with.

We have to get a variance in place to
know 1If we"re putting in the units down In the
basement. So we"ve been down there. We have,

this budget was given to us by, we went down with
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two or three?

MR. FORD: Two or three general
contractors. I"m sorry. Two or three general
contractors have met us at the property and they"ve
given us all the necessary figures. What the
basement will cost and what the upstairs will cost.

The costs will fluctuate, depends on
what can, what will be approved with the basement.

CHAIRPERSON JORDAN: 1 understand. 1
don®"t know if this a new headache you®"re giving me
or the one carried over from the last case. But
here"s my concern because i1s this being financed
or are you paying out of pocket?

MS. PARKER: Some of i1t"s out of pocket
and some of it"s being financed. But most of it
will be financed. That is our goal to finance i1t.

CHAIRPERSON JORDAN: Let me tell you
what my concern is and 1"m going to be real up front
with you. I don"t know 1f 1 can accept your
financials. These financials | don"t think are
presenting a proper picture of what your true

finances are here.
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I think my gut 1s 1 can be completely
wrong that you"re carrying these professional
fees, which i1s normally part of the development
process as an operating loss to show an operating
loss that, to justify your needs of doing it.

Secondly, 1 have not seen anything
that"s concrete from you indicating, iIn this
record, and I don"t know 1f you have 1i1t, Mr.
Sullivan, 1f so you can present 1t to the Board
certainly it"s one of the questions that this
project, that your numbers are real.

You just said that you®ve talked to some
people. You haven®t gotten any real estimates.
It might be more, arguably it might be less too,
right?

MR. SULLIVAN: We"re pretty confident
iIt"s not. But we"re happy to, and they did broad
categories on my recommendation and we can
certainly drill down with more evidence and support
documentation for numbers on both ends to support,
to back up these numbers.

And we can also get written bids as well
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to supplement the record. But I understand what
you"re saying. | think 1t was a very conservative
estimate.

And 1 think that the hardship or I™m
sorry the practical difficulty i1s apparent In a
general way In the structural report and in the
condition of the building and the condition of the
units which we would like to renovate completely.

But 1 understand your need for more
exact or more in depth information.

CHAIRPERSON JORDAN: Okay. And what
in the second year is the professional fees of
$30,000? What is that?

MS. PARKER: It still would go, I mean
they would go way down because the problems that
currently exist would go away. We would then start
functioning In a renovated unit and the
professional fees would decrease significantly.

So i1n other words, they would go down
to the normal you have an accounting and you have
legal and you would hope that the legal fees

especially would go down enormously and would come
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into a general maintaining the buildings, tenants
not paying that type of thing. So that"s what
would be the hope.

CHAIRPERSON JORDAN: Well $50,000 on
eviction of landlord tenant. Is that what you"re
telling me?

MR. FORD: No, we are Kkeeping the
existing tenants and we have to make new contracts
and the legal, going through lawyers, handling the
tenants lawyers and making new agreements as we
move tenants from one unit to the next unit as the
process will go on renovating all the units and
keeping all the tenants i1In place at the project.

CHAIRPERSON  JORDAN: Vice Chair,
please.

VICE CHAIR ALLEN: So 1In the
negotiating or the, what you just described as
signing new leases with the existing tenants.

MR. FORD: Yes.

VICE CHAIR ALLEN: Does that 1n any way
hinder or change their rent control?

MR. FORD: No, no.
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VICE CHAIR ALLEN: Okay, thanks.

MS. PARKER: That"s why we were saying
that the nine, sorry, the eight units iIn the
basement would subsidize the rent controlled
units. They would then subsequently go into rent
control of the, rented the i1nitial rented price
once a tenant moves iIn. They would also
join rent control although at the market rate would
be theirr starting point. They would then years
after be subject to rent control. Did that make
sense? Okay.

VICE CHAIR ALLEN: 1"ve read several of
the letters of opposition and apparently there®s
some serious concern about the condition and about
the owner®s lack of, and you said this is the same
owner since 2005, 20067

MR. FORD: 2006.

VICE CHAIR ALLEN: So a number of years
now that this has been the landlord 1 assume, right.

MR. FORD: Well --

VICE CHAIR ALLEN: So let me just get

my question out. So there iIs some serious concern
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about the condition of the space about rat
infestation, about trying to get folks moved out
to get rid of the rent control.

So I just, it would be helpful for me
to just hear some of your response to that.

MS. PARKER: So first of all we have,
there®s a hardship petition in place. So that"s
where all of this i1s coming from is the hardship
petition. We have no intent on moving any tenants
out.

We are trying to negotiate the hardship
petition. We have been talking. They have, UDC
represents them. The lawyers are students who do
turn over on a semester basis.

So we are currently dealing with the one
from this semester who hopefully will be around In
January. |1 don"t know the answer to that.

But 1 know we®"ve been trying to work
together, but there has been difficulty and some
interference with speaking with the tenants.
There are solutions to even the hardship petition

iIssue. We"ve had several tenants come down to one
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of our renovated buildings and look at the units
and see what we want to do and tell us that they
want the units.

We want to give them new units. So
we"re trying to negotiate. I think that i1s a
separate, | mean the variance and the eight units
in the basement or the eight extra units are meant
to subsidize the rent control above. We are trying
to work through the issues with the tenants.

It has been a difficult road. We are
being blocked by various groups. And
unfortunately 1 have the feeling the lawyer 1is
being blocked on some level as well. But she 1s
here. She can answer to that.

But 1t"s, so i1t"s difficult. It"s a
separate issue that we"re trying to deal with. But
1T we can get these units we know that we will have
the market rate units down below that will then
subsequently go into rent control and we want to
keep what ultimately we have had meetings with the
DC government as well and they have, you know,

we"re, 1 don"t think they would admit i1t now.
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But they"ve said i1t even at the hardship
petition increase i1t"s still affordable housing.
It doesn®"t bring i1t up to market rate. And we"re
even willing to entertain, you know, options 1iIn
relation to the hardship petition.

But we can"t do 1t until we can speak
with tenants and their lawyers. And trust me we"re
trying.

MR. SULLIVAN: If 1 could add too I note

the letter, all the opposition letters are almost

VICE CHAIR ALLEN: 1 appreciate your
conversation but that wasn®"t really my question.
My question was --

MS. PARKER: 1 thought I answered 1t.

VICE CHAIR ALLEN: Not so much. The
question really went to the iInfestation of the
rats, the poor upkeep of the building. 1 think
there®s some concern about, 1™"m just trying to get
the full picture and I know we"re going to hear from
some of the opposition.

But since I have you now to question if
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you could really could speak to that because I
think, well 1 won"t give you my Impressions. Go
ahead.

MS. PARKER: So look, the building is
in disrepair. You know, I can go into the family
history with you but 1t"s too long. We all have
parents. We all have grandparents. |1 can no more
tell my father what to do then 1 can tell my
grandfather what to do.

They are their own separate people.
Different family members owned this before the
current ones owned 1t. So I"m sorry that i1t iIs iIn
disrepair. 1"m sorry that it needed some repailr
several years ago.

Mind you also we"ve been doing this for
a couple of years now. But we want to repair it.
There 1s no, 1t 1s beyond my, I can"t wrap my head
around the fact that we are trying to do exactly
what everybody wants us to do and that is repair
this building.

We"re also trying to keep the tenants,

which 1s exactly what we"ve been told they want.
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And yet I"m hitting a wall every single time I turn
to try to do anything. As far as the rats go.
First of all we had a building permit to dig up the
basement from our builder.

That will stir up rats, yes, i1t does.
They have, every tenant has a direct dial number
to Dixon"s Pest Control. They can call them at any
time. They do not even have to call the
management. We have given them, we have posted it.

They all know 1t. We have sent it In
letters. They have, we did send letters, right?

MR. FORD: Yes.

MS. PARKER: Okay. They have their
direct dial number. Any time anyone has a problem
they can call. So, you know, part of it maybe we
should have Dixon"s iIn here. We also have them
come out on a regular basis to deal with the rats.

There 1s a rat problem inDC. It i1s not
2724 11th Street. 1 stood outside one of the ANC
design meetings and four rats ran by. | did not
bring them from 11th Street there. | mean they are
in the city.
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There 1s a problem. Part of the
problem is the trash outside. Our design, as you
can see from our packet, would bring that inside.
So we would be doing our part in the neighborhood
to alleviate the problem.

And I think the neighbor who 1 know sent
a letter i1n support of the project, the direct
neighbor to the building who is directly affected
by any rats that would come from that building, 1is
very much i1n support of us taking any trash from
this building and putting 1t inside in awalled area
where 1 would hope rats would not be getting to the
trash because that"s obviously what iIs attracting
them. So we have trash pick up every day.

MR. FORD: Every day.

MS. PARKER: Every day now because of

MR. FORD: We have people who are going
to the building three times a day to check the
burlding trash, the trash area. In addition Dixon
Pest is In the building once a week and 1T any tenant

calls they will go out to service the tenant.
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CHAIRPERSON JORDAN: Let me ask you
something. [I"m understanding that each unit 1is
going to be 370 square feet or am | wrong?

MR. FORD: No, you"re wrong. There"s
various sizes. | believe the current building has
four efficiencies and the rest are one bedrooms.
Efficiencies are roughly about 384 square feet.
The one bedrooms are between 500 and 600 square
feet.

MS. PARKER: And just so, we"re not,
our Intent was not to change the footprint except
for adding upstairs there iIs one --

MR. FORD: One unit that will be --

MS. PARKER: -- unit that"s small.

MR. FORD: It"s very small and will be
turned Into a two bedroom.

MS. PARKER: And I said basically we"re
going to turn i1t Into a two bedroom unit. So the
units will remain, they will be renovated on the
inside and opened up because like for example
there®s walls that the kitchen will be all nice and

opened up and everything versus kind of cramped.
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So we would open everything up and that
would be the main changes to the inside not the
floor plan. So we"re not, you know, gutting the
building.

CHAIRPERSON JORDAN: Mr. Sullivan,
explain to me how the size of the property creates
a practical difficulty for you to do what you need
to do with 1t?

MR. SULLIVAN: Well it"s the size and
the configuration of the building lead to a lack
of redevelopment options. The building i1s 90
years old. It"s at the end of i1ts useful life in
Its current state.

And the options for that are you can"t
subdivide and do row houses because you would, you
can"t get parking back there. There®"s no alley
behind 1t. And you can®t add to the building. You
can"t go up because of the lot occupancy.

And 1t"s not, 1f 1t was a 2,300 square
foot R-4 property you could easily just redevelop
it as a row house or a flat. But i1t"s a large

property with this building on it already that"s
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been there for 90 years.

And to demolish 1t beside displacing
tenants would lead to a dearth of redevelopment
options for a lot of this size without alley access.

CHAIRPERSON JORDAN: Board, any other
questions of the Applicant? Yes.

VICE CHAIR ALLEN: Mr. Sullivan, you
said just when you said that you said that i1t"s
reached the end of i1ts life In 1ts current state.
But in fact your proposal Is to keep the current
state, just add some additional space. So I was
a little confused by that statement.

MR. SULLIVAN: Well i1t"s a total
renovation inside and out, all the units. So I™m
saying 1t really can®"t go on in 1ts current state
like this. It needs completely renovated. It
needs upgraded, systems need upgraded and all the
units need upgraded.

VICE CHAIR ALLEN: Okay. Thank you.

MS. PARKER: Can 1 just add one thing
to what he®s saying because 1t might contradict

what, just to be clear when we renovate the inside
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of the building we have some vacant units now. The
intent is to renovate those and move the tenants
as and when we renovate.

So we"re talking, we are trying to do,
as to minimize disruption obviously 1t will be a
construction zone for a period of time as any
renovated, house renovation, anything that goes
on. But the intent i1s to move, to do sort of the
block and move them over and systematically try to
make 1t as least disruptive as we possibly can
despite the fact that 1t will still be a
construction area for a while.

So that was the discussions we"ve had
with their lawyers. We were willing to put that
In an agreement and all that kind of stuff just to
be clear when he says we are renovating inside and
out that we"re doing i1t while they"re still there.

MEMBER HEATH: No tenants are ever
homeless or displaced?

MS. PARKER: No.

MEMBER HEATH: They are always brought

back Iin. We"re clear.
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MS. PARKER: Yes. And they"ll be very
clear guidelines with any, you know, contract that
will be written into the, 1 mean these are little
side notes. But | just wanted to be clear what
we"re, our intent truly intending to do this In a
manner that i1s respectful to them despite what will
or has been quite frankly misstated.

CHAIRPERSON  JORDAN: Any other
questions of the Applicant? Anything else you
think you want to present at this point?

MR. SULLIVAN: I would just like to
respond since the question came up of the
opposition letters they are almost all just one
form letter. And there are two main points that
the burlding is i1n need of substantial repairs and
that they don"t want needless disruption to the
tenants.

We"re in total agreement with that.
And that"s why this proposal i1s coming forward.
They also mentioned the unabated violations.
That"s why 1 submitted the certificate of

compliance. That"s iIncorrect.
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And 1t"s iIncorrect signed by 40 people
who 1 don"t did independent investigations on their
own of whether something was an unabated violation.
The other i1ssues relate to construction which will
obviously be something that the Applicant will work
closely with the tenants and any other tenant
organization with. That"s all. Thank you.

CHAIRPERSON JORDAN: Let"s turn to the
Office of Planning, Mr. Mordfin. What happened?
We get flipped here?

MS. ELLIOTT: Mr. Mordfin is unable to
attend this morning. So I will be cashing in a big
favor later when I need i1t for being here today.
Good morning, jJjust barely or afternoon, Mr.
Chairman and Members of the Board.

For the record I"m Brandice Elliott
with the Office of Planning. And |l am, as stated,
sitting in for Steve Mordfin. We, the Office of
Planning 1s recommending approval of this request.
As noted i1n the report well, I1°11 backtrack a little
bit.

I think that the Office of Planning has
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made 1t pretty clear iIn previous cases that iIn
general we"re uncomfortable with R-4 conversions.
We find this one to be a little bit different in
that it"s already an apartment building and it
predates the zoning regulations.

So there 1s 1In fact a uniqueness in the
fact, you know, that the use is already there.
It"s an apartment building and i1t has been
operating that way for so many years. This isn"t
unlike other cases where we have supported
modifications to the structures so that i1t could
be modernized.

So, you know, in this case | think 1t"s
been clearly demonstrated that the building 1tself
IS In disrepair. And i1t does need to be updated.
It would meet building code requirements. I*m
assuming ADA accessibility and things like that.

And so iIn those terms the additional
units, well and also two bedroom units would be
created out of this one from what I recall about
four two bedroom units. So because of that we feel

that the 1increase i1In fTloor area 1is actually
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contributing to the modernization and utilization
of the building.

And we also are able to support it
because 1t isn"t expanding the floor area of the
building. You know, all the work is being done
internally and in the cellar. So 1 hope that
explains the position a little bit better.

CHAIRPERSON JORDAN: In what avenue of
uniqueness and practical difficulty have Office of
Planning found with this?

MS. ELLIOTT: Well 1 think that"s
generally the crutch of 1t. The fact that the
building exists, 1t"s an apartment building In a
R-4 district. That and some of the testimony
that"s been provided, you know, the existing
building 1tself i1s difficult to reuse.

Mr. Sullivan noted some alternative
scenarios that would have to occur. 1 think that
there 1s a practical difficulty in working with the
existing building. And then also modernizing the
building and I think that"s something that we have

used In other cases where, you know, structures
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after a certain period of time they require
updating just so they can comply with building
codes and other needs. So 1 think that i1s a
practical difficulty in this case.

CHAIRPERSON  JORDAN: We have a
building that meets building codes, so --

MS. ELLIOTT: well they are
modernizing it though so that i1t would, you know,
this one would also have two bedroom units and meet
additional needs. | have a hard time believing
that 1n a building that®"s almost 90 years old 1t
completely meets buildings codes.

So I think there are probably going to
be some changes that occur. But | guess | can"t
speak to the extent of those changes.

CHAIRPERSON JORDAN: And with the same
footprint without the eight units 1t"s possible
that this building could be renovated and
modernized without the expansion of eight units.
Would that be correct?

MS. ELLIOTT: Well without actually

taking 1into account the financial information, you
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know, and some of the reasoning behind that, sure.
CHAIRPERSON JORDAN: Yes, that"s kind
of what 1 was leading to because, okay, we can talk
about that when we get to the other point. But
that®"s where 1t 1s. Thank you. Appreciate it.
Any questions, Board of Office of
Planning? The Applicant, any questions?
MR. SULLIVAN: No, Mr. Chairman.
CHAIRPERSON JORDAN: All right. Do we
have a letter from the DDOT in this matter? Yes,
we have a letter from the Department of
Transportation with no objections to the relief.
I don"t, had not seen ANC 1B letter.
Anyone here from ANC 1B on this property? Please
IS somebody designated to testify iIn this case or
not really? We have a letter In the file. Do we
have a letter? Has a letter been filed for ANC?
IT you want to come forward, one of you
come forward. Mr. Turner, right.
MR. MOY: While he®"s coming to the
table, Mr. Chairman, there"s no official letter

from the ANC.
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CHAIRPERSON  JORDAN: Very good.
Let"s make sure the mic i1s on. And did you turn
In your witness card?

MR. TURNER: I did.

CHAIRPERSON JORDAN: Okay - Very
good. All right. So i1dentify yourself please.

MR. TURNER: Good afternoon, Chairman
Jordan, Members of the Board and Chairman Hood.
I*m James Turner. [1"m the Chair of ANC 1B and
Commissioner for 1B09, which this property 1is
located. In fact this property is on my block.

CHAIRPERSON JORDAN: Very good. So
did the ANC take a vote on this?

MR. TURNER: The ANC has reviewed this
at the committee level and we took action on October
2nd.

CHAIRPERSON JORDAN: We the committee
or we the --

MR. TURNER: We the Commission. We
sent a letter in opposition to the hardship rate
Increase to the Rental Administrator and the Office

of Administrative Hearings stating we oppose the
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rate increase until this property i1s renovated and
the tenants are given a modern, safe, acceptable
place to live.

CHAIRPERSON JORDAN: And regarding the
zoning relief did you take a position?

MR. TURNER: Sadly in November we did
not achieve a quorum.

CHAIRPERSON  JORDAN: Okay, that
happens.

MR. TURNER: Too frequently.

CHAIRPERSON JORDAN: Yes, sometimes
iIt"s hard. People, anyway 1°11 leave that alone.
There are people who volunteer but then you run for
a position.

MR. TURNER: Well we"re not volunteer,
we"re unpaid.

CHAIRPERSON JORDAN: Excuse me. Hey I
think we should start this Union movement.
Anyway, Commission Board Union. No, anyway, but
couldn®"t reach quorum. All right. Got 1t.
Appreciate that.

MR. TURNER: I would like to make a few
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comments.

CHAIRPERSON JORDAN: Yes, please could
you.

MR. TURNER: This building 1s very old.
It"s not been maintained and modernized as 1 think
property should have. 1 would say Ms. Parker-®s
predecessors have not been good landlords.

She came iInto this two years now and
appears to have made a good faith effort to renovate
this property and to do the right thing by adding
accessibility units on the basement level, which
woulld be accessible from the street which we do not
have now. It would also use the basement area
which was a failed renovation a couple of years ago.

So there was demolition started on the
basement and stopped and now 1t would be again
considered as part of this renovation. Those who
are a proponent and opponent of this all agree on
the same thing. This building must be renovated.

It is unacceptable where the tenants
are. It"s old plaster walls. 1t very much looks

like a 1923 building. So all of our goal i1s to get
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this renovated and 1T possible to expand the number
of affordable units that we have.

We have a housing crisis in the city of
people not being able to afford to live here,
particularly in the Columbia Heights area which 1s
now more expensive than Friendship Heights and
Chevy Chase iIn some areas. So by adding these
units 1t actually adds to the affordable housing
In the area.

Their property 1is a very large
property. 1t has a large yard beside 1t and the
current plans would make use of that as a community
space for the tenants.

The trash would be taken inside and the
tenants would get this much needed, much deserved
new apartments to live in without having to move
off property and back on property with the plan to
do the basement and then move around inside.

Now 1, some people argue that we"re
rewarding the Parkers by supporting a variance. |
see 1t more as rewarding the tenants by getting the

fastest path to getting new apartments for them.
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There i1s a suggestion of invoking TOPA.

But that requires someone to want to
sell the property and then someone to buy it and
finance 1t and or help the tenants to do the
purchase. And that"s a very long process. So
whatever way we, the Board decides to go we need
this property renovated and these tenants deserve
it.

CHAIRPERSON JORDAN: Okay . Thank
you. Board, any questions?

ZC CHAIR HOOD: Yes, Chairman. You
are the single-district commissioner for that
area.

MR. TURNER: Yes.

ZC CHAIR HOOD: Okay.

MR. TURNER: And your constituent at
the church.

ZC CHAIR HOOD: My constituent at the
church, yes, you are. One of my real constituents.

MR . TURNER: They"re one my
constituents, yes.

ZC CHAIR HOOD: So I can bring you my
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complaints?

MR. TURNER: Absolutely.

ZC CHAIR HOOD: Okay. For the record,
Mr. Chairman, 1 actually go to church i1n that
neighborhood which 1s on the other end of 13th and
Fairmont.

MR. TURNER: The historic Greater
First Baptist.

CHAIRPERSON JORDAN: Thanks.
Applicant, any questions of Commissioner Turner?

MR. SULLIVAN: No, Mr. Chairman.

CHAIRPERSON  JORDAN: All right.
Thanks. Anyone here wishing to speak in support
of this application? Anyone wishing to speak iIn
support? Yes, please come forward. Whatever you
Teel like.

MR. RANSLEM: My name is Mark Ranslem
and I"m a commissioner for ANC 1B in single-member
district O08. And my district abuts Chairman
Turners.

CHAIRPERSON JORDAN: Please proceed.

MR. RANSLEM: As a commissioner since
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I came aboard i1n a special election last April, this
iIssue has been of great concern to me and others
that live In the vicinity. I have no greater
concern then that of the well being of the tenants
who live there.

I believe the biggest and best solution
to their problem 1s the developer, Ms. Parker, the
owner and the plan that they have to renovate this
property. 1"ve looked at i1t very carefully I think
in looking at what work needs to be done on the
basement.

Structurally it's in horrible
disrepalr. It needs to be taken care of very
quickly. 1 would hate to see what would happen In
two years time 1T we continue to argue amongst
ourselves 1n the community over the condition of
this buirlding.

I would hate to see i1t condemned and to
see everyone lose. It would be a lose-lose. 1
think the win-win here 1s to go forward with this
application before you and to add the additional,

provide the addition of the eight units with four
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two bedroom units. It"s a sound plan.

I think also that Ms. Parker®s decision
to defer the rental increase is a very significant
movement toward helping the tenants achieve what
it 1s that they want to achieve. Dignity Is very
important here and fear unfortunately i1s what"s
driving a large part of the concern.

But 1 wholeheartedly believe that this
IS the best interest of the tenants. Thank you.

CHAIRPERSON  JORDAN: Thank you.
Board, any additional questions? Applicant?

MR. SULLIVAN: No, thank you.

CHAIRPERSON JORDAN: Those wishing to
testify in opposition? Anyone who wants to
testify i1n opposition? Please, I"m going to ask
our ANC commissioners if you would vacate the spot
for us. You“"re always welcome, but I think we"re
going to need those seats for this particular
matter.

Who is going to testify In opposition?
Please come forward. 1 tell you what we"re not

going to have, we have letters of about 30 or 40
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people and if the testimony iIs going to be the same
as everyone else then we"re not going to accept
everybody. We"ll take three representatives.

But unless there®s something unique
about each statement then we won*t take everybody*®s
testimony. Please come forward. You have the
witness cards. Anyone else, two, three other
folks? So i1t"s on you.

IT your testimony 1is a similar
testimony I think we get the gist of the matter.
Come on in. The water i1s fTine.

MS. BERGER: May 1 ask 1f there"s
English/Spanish translation available?

CHAIRPERSON JORDAN: You have to
request that 1In advance. I can make out most
things. But that may not help us. But you have
to request in advance. How long does i1t take us
to, 1t has to be In advance. We try to accommodate
but we just need to know. Okay, where are we.
Everybody has given their witness cards and so
let"s start from, yes, four folks get two minute

each.
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MR. JALLOW: My name 1s Muhammad
Jallow.

CHAIRPERSON JORDAN: Yes, go ahead.
Identify yourself please.

MR. JALLOW: My name 1s Muhammad
Jallow. 1 live iIn the building for 16 years now.

CHAIRPERSON JORDAN: Your last name
again?

MR. JALLOW: Jallow. J-A-L-L-0O-W.

CHAIRPERSON JORDAN: The mic 1s
getting some kickback or something. Hold the
microphone closer to you and pull the other one back
and speak Into the mic. Try that. No, there"s a
button in front that you push.

MR. JALLOW: My name 1s Muhammad
Jallow. 1 live iIn the building for 16 years now.

CHAIRPERSON JORDAN: Okay, proceed.

MR. JALLOW: Yes.

CHAIRPERSON JORDAN: You have two
minutes.

MR. JALLOW: The problem is how they

say the building i1s up to code. They“"ve got
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something from DCRA. 1 don"t know how they get it,
but 1t"s not true. There"s a lot of bad stuff in
the building.

The rats are not just in, around the
building but also in the apartments. You have to
get big rat traps, mice traps, bed bugs, roaches
and all that going on that"s different from holes
and all that stuff. Every month we send paperwork
from everybody in the building to the management
office.

They didn®"t do anything about 1t. 1It"s
still sitting there. They just give like a flyer
to the whole building they would show up one day
walk around and fix one thing, I mean find something
and then leave.

So the buirlding 1s not up to code and
I believe 1t"s a disgrace that they"re able to get
something from DCRA saying that the building i1s up
to code. That"s not true.

CHAIRPERSON JORDAN: Let me help us all
here. There are certain issues that this Board can

here. And the i1ssues that we can here has to be
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germane to the fTact they"re requesting relief,
whether or not this property should be getting
relief from this Board.

That the 1ssues that they have to prove
to us that the property has a unique circumstance
or a condition that leads to a practical difficulty
for them to be able to do anything with this
building within the zoning regulations.

So the other 1issues about the
conditions of the building 1tself doesn™t
necessarily iIs germane to that although they have
tried to use that as a basis for why they need, the
condition of the 1ssue of the building which I think
IS not probative really to me on this particular
subject.

I think you"ve got some other stuff
working with you. But I, on this issue about the
condition I don*"t think 1s one that they"re going
to slide on.

So your testimony should go to those
things that I just talked about, that you think that

the building does not have a uniqueness In regards
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to 1ts condition or circumstance and that there i1s
not a practical difficulty.

And so that®s kind of where we are. We
understand from your letters that the property is
in bad condition. Heck, the Applicant has
admitted that in every which way you can admit i1t.

MR. JALLOW: What the 1issue i1s when
they have that construction 1t"s going to be a
weapon they will use against the people that live
in the building.

CHAIRPERSON JORDAN: Not one of our
iIssues. I"m sorry. We just can"t, we can"t go
into that. We would like to go into that. |If we
had the ability we would do a whole bunch of things.

But we just simply can®"t. | understand
this 1s a different proceeding. | understand it"s
hard to understand what we do. And I understand
how bureaucratic government is. Somebody can only
deal with this i1ssue. Somebody can deal with this
iIssue and somebody can only deal with that i1ssue.

And I know 1t drives everybody crazy and

there®s not one clearinghouse that deals with all
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of 1t.

MR. JALLOW: Then how they are going to
pay for the renovation or the repairs or whatever
IS going on in the building, they iIncrease people®s
rent. | mean we are the one paying, financing it
because the tenant is the one that are going to pay
more rent.

They want to increase in a couple of
apartments i1n the basement. We are, I mean all of
that 1Is on us.

CHAIRPERSON JORDAN: Okay . And |
think you already have a case pending with the Rent
Administrator, right, that you"re making those
arguments to the Rent Administrator?

MR. JALLOW: Yes.

MS. RAMIREZ: My name 1is Tamira
Ramirez. 1°"m a tenant organizer.

CHAIRPERSON JORDAN: Spell the last
one more time.

MS. RAMIREZ: Tamira Ramirez. I"m a
tenant organizer with the Latino Economic

Development Center. We"re directly funded from,
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by DHCD to ensure that all tenants in DC know their
rights and are able to exercise their rights with
the purpose, the main purpose of preserving the
little affordable housing we have left here in
Washington DC.

We have been working with this building
for a couple of years now. And, you know, as
everybody i1s testifying there 1s a lot of issues
In there. The main concern that LEDC has in here
Is that there are high threats of displacement.

Not only for that part iIn a harsh
petition that is being put forward, but also
because we"ve seen iIn other buirldings that
sometimes landlords do tend to use, as Mr. Jallow
was saying, basically constructions as a way to
make 1t difficult for tenants to move out.

It 1s aconcern. We"re not saying that
they are doing that. We do see basically the
situation right now as a, there could be a better
situation. DC, you know, for so many options for
DC property owners to be able to renovate a building

and also keep i1t affordable.
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We do and we have been encouraging the
owners to look at those, for example, the Housing
Production Trust Fund that you do not have to
trigger the TOPA process for that to function. You
know, DHCD, Michael Kelly, the Director of DHCD was
on the property talking to the tenants.

And they said all we need 1Is an
application for these to move forward.

CHAIRPERSON JORDAN: So tell me how i1s
this property going to have all those things | asked
you to talk about. If you can talk about them.

But the other side of that you can also
tell me, tell this Board how the development of this
property 1is going to negatively affect the
neighborhood itself or runs against the tenant of
the zoning regulations. So those are kind of, I™m
trying to give a little part of the spectrum.

MS. RAMIREZ: I understand. Well 1
can"t really talk about those iIn depth. My part
iIs for the most part the human part. What I can
do, talk about i1s that, you know, there are 16 very

humble, very amazing families in this buirlding.
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I am more than sure that i1f they are
approached with a respectful and viable plan for
this process to move forward 1 think that can
definitely happen. And I encourage the Board that
until a plan like that is put before you that
nothing gets approved.

So that”"s the human part that I can talk
to you about. 1 know i1t doesn®t pertain to these.

CHAIRPERSON JORDAN: Right, because 1
was going to give the legal part of that. You gave
me the human part and | gave you the legal part.
Thank you. But 1 appreciate you coming.

MS. MILLER: Hi. [I"m Margie Miller.
I live, yes, 1 live one block from this building.
Okay. First off I want to say that if these folks
were really interested iIn providing affordable
housing they might take advantage of the seven DCM
federal programs that provide funding, loans.

CHAIRPERSON JORDAN: Let"s kind of hit
on the stuff that 1 said to talk about.

MS. MILLER: Okay, sure. All right.

Here we go. [I1"m not really buying the economic
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difficulty argument. The landlords are stating a
7.12 percent rate of return iIn their hardship
petition and like you I had problems with their
accounting in their application.

Today we"re kind of having the same
problems with their hardship petition. But that"s
a rate of return of over 111 K annually and the
formulas in the spreadsheet that they brought show
that without the variance they would still recoup
the cost from the renovation and start profiting,
it would just take four years longer.

So they don*"t need the zoning variance
to make money. They just want 1t. And like you
I am bothered by the assertion that the poor
physical condition of the property allows i1t to
meet all three criteria for a zoning variance.

A) The building i1s unique and that 1t
Is In a physical condition that requires a full
scale renovation. B) The physical condition of a
property can vresult 1In economic, practical
difficulty. And for the third part the way 1t

looks now they basically argued that 1t"s bad for
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the public good.

So 1f you do approve this variance
basically on these grounds you let the building
deteriorate and you want to earn more money faster,
you"re going to reward a slum lord with variances
that will increase their profit.

You"re going to encourage them to let
their other 11 properties iIn the area deteriorate
so they can get variances, and you send a message
to landlords around DC who are following, they"re
all doing this tactic where they let their
buildings fall i1nto disrepailr so that the tenants
move out.

And among other things like this
landlord has done like go around offering low
income tenants a thousand dollars to move out of
their apartments. That doesn"t exactly, that
shows eagerness to get a 10 percent rent increase
from vacancy not exactly a commitment to affordable
housing.

You allow people like them to let their

building fall into disrepair in order to encourage
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low 1ncome tenants to leave and basically 1T that
happens you reward the zoning freebies. You only
need 15 percent of units that can be vacant units.

MS. RAMIREZ: And that is to get that
certificate that you were given.

CHAIRPERSON JORDAN: We"re not having
a round robin.

MS. MILLER: Okay, sorry.

CHAIRPERSON JORDAN: 1 appreciate 1t.
Very succinct and to the point. Let me go to our
next witness please.

MS. BERGER: My name is Rose Berger. |
live on Fairmont Street around the corner from this
building. A couple of things. The Applicant®s
presentation, the report says that they have made
some adjustments i1n the plans to address the
concerns of the Design Review Committee for the
ANC. And that"s true.

And I appreciate that. What they don"t
say is that the Design Review Committee voted 4-0
to not support their application. So 1 think

that"s 1mportant information for you all to have.
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And then as Mr. Turner indicated when
this was brought to the full ANC there wasn®"t a
quorum to be able to, to make a decision on 1t. We
did have a public discussion at the October
meeting.

They also mentioned i1n the report that
the Applicant has attempted to sustain and maintain
the building. I think the evidence speaks for
itself. This building has been held i1n this family
under various contracts, arrangements, LLCs kind
of shell game since at least the 1970"s and perhaps
the 1950"s. 1It"s hard for us as just the public
to get all of that information.

But from what we"ve been able to
determine 1t"s been held in the family for quite
a long time and the family has been, 1 would say
profiting handsomely from their properties in DC.
I know when the, when Mr. Bealer I believe it is,
he was one of the co-founders of Chevy Chase Bank.
When he died he had a $22 million estate.

I don"t know how much of that

transferred to any of the current family. 1 can"t
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say. But I do know that this, these various seven
LLCs 1n the District 1 would assume that they are
returning a handsome profit.

CHAIRPERSON JORDAN: We"re going to
have to start wrapping i1t up.

MS. BERGER: The biggest concern of the
neighborhood i1s that no tenants will involuntarily
be relocated. And I absolutely trust Ms. Parker*s
intent on that. However, past behavior in their
other buildings has indicated that within a year
there are no original tenants in those buildings.

So all we can go on is past behavior.
And 1"m concerned that i1s where we will end up with
this also.

CHAIRPERSON JORDAN: Thank you very
much .

MS. BERGER: You"re welcome.

CHAIRPERSON JORDAN: Mr. Sullivan, do
you have any cross examination? If you think you
need to cross examine.

MR. SULLIVAN: No, no thank you.

CHAIRPERSON  JORDAN: All right.
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Thank you all. Really appreciate you coming down
and your statements and letters submitted. Mr.
Sullivan, any rebuttal?

MR. SULLIVAN: No, no rebuttal, but I
would like to make a closing.

CHAIRPERSON JORDAN: Go ahead. You
have a couple minutes to do a closing. Two minutes
on a closing because 1 think we understand the
ISssues.

MR. SULLIVAN: Thank you, yes. |
would just like to summarize the --

CHAIRPERSON JORDAN: Before you do we
have a guestion.

VICE CHAIR ALLEN: I"m sorry. 1
understood from some testimony that we®ve heard
that there are actually ten vacant units existing
now without the basement. Is that correct?

MR. SULLIVAN: 1 think there"s eight.

VICE CHAIR ALLEN: Okay. So with your
plan to move the tenants so that there"s just not
disruption for their property wouldn®t you be able

to do that without the basement?
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MS. PARKER: The basement was and I go
back to the expense. We are intending to finance
this.

CHAIRPERSON JORDAN: Let me hold out
on that. This answer because 1"m with you on that
and 1"m going to ask that you"re going to have to
submit us some new TfTinancials. I"m with you.
That was just where my thoughts were too, but I
thought we would get to it by --

MS. PARKER: Okay.

CHAIRPERSON JORDAN: IT that"s okay
with you.

VICE CHAIR ALLEN: Yes.

CHAIRPERSON JORDAN: All right. Mr.
Sullivan i1s going to wrap up for us.

MR. SULLIVAN: Yes, | would like to
just point out some of the highlights of the unique
condition. Obviously i1t 1s the condition of the
burlding. And we will submit additional
information 1In that regard.

But 1t"s the size of the building and

the lack of redevelopment options. And we can, the
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owner can redevelop the cellar and reconfigure the
units and sell large condos and displace tenants
as a matter of right.

So the practical difficulty 1is 1in
keeping the building as 1t i1s upstairs on the first
and second and floor and keeping those units there
and using the units below which will be subject to
rent control they will just be starting out at the
market rate level which will subsidize the
renovation.

And the wunits that are currently
occupied make this clear rent is not impacted
whatsoever by this application. It"s affected by
the rent control laws. And that"s the only
determinant factor of the rent.

I would like to point out some of the
other benefits. It"s really changing the
building. The exterior of the building 1s going
to updated including five units will have access
to the outside. So instead of having you go into

one door that"s kind of tucked away i1n the middle

of the building the building 1s open up to the
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neighborhood.

There will be two on Girard with patios.
And all those will be, 1 don"t know 1If the side ones
will be but the front, the 11th Street ones will
be handicap accessible as well. So 1It"s a
tremendous upgrade. And it"s an upgrade in the
green space as well on the side. There will be
landscaping and patios on that side.

The trash coming Inside is a big help
we think and it will be In a protected room. That"s
a big help with the rodent condition and that"s
something that the neighborhood was very happy
about.

Would point out that the only abutting
neighbor is a strong supporter of this and she has
submitted a letter to the record. Regarding the
testimony from the opponents and the testimony in
the form letter, | think we"re on the same page.

We want the building renovated in a high
quality way. And we don"t want to displace tenants
and the rent won"t be iIncreased. So we"re on the

same page there. The Applicant has not engaged iIn
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a 90-year or 50-year or even 5-year strategy of
allowing something to deteriorate just so they
could come here and ask for this relief.

So 1t"s hard to maintain a 90-year old
building. It"s not just the function of there
being poor management a few years ago. 1t will be
much easier to maintain in a completely renovated
state.

CHAIRPERSON JORDAN: All right. We
want to get that last breath iIn.

MR. SULLIVAN: 1"m, the, for what it"s
worth the Design Review Committee did not
unanimously vote. They voted three different
times. One time up, one time down, the last time
i1t was 4-1 and one of the members was here to speak
but 1"m not sure i1If he"s going to or not, one of
the ones that voted for it.

So, I™m sorry.

CHAIRPERSON JORDAN: I"m sorry. Mr.
Sullivan, you --

MR. SULLIVAN: I just wanted to go

through closing without a debate from the opponents
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here. So also I don®t know where the source of the
opposition comes from. |1 didn"t hear anybody, any
neighbor say that this has any negative impact on
them from the actual granting of the relief.

CHAIRPERSON  JORDAN: All right.
Thank you. And we will close the record, no, we
will close this hearing. Keep the record open for
a, I won"t say that, for a set of financials that
meet the customary set of fTinancials for this
project that you need to try to submit that meet
what you think Is necessary.

One that we can look at and say that 1t"s
pretty objective iIn regards to these financials and
some credence iIn regards to the estimates that are
made here. We will put this on for hearing or
decision?

FEMALE PARTICIPANT: Decision.

CHAIRPERSON JORDAN: I1*11 put 1t on the
decision docket for, Mr. Moy.

MR. MOY: If, 1°d say you want to go out
after the holidays.

CHAIRPERSON JORDAN: You already told
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me the 9th and the 16th was stacked.

MR. MOY: Yes, well you know.

CHAIRPERSON JORDAN: Doing 13, 14
cases.

MR. MOY: Very, very Tlexible. All
right. January 13th, sir.

CHAIRPERSON JORDAN: All right. So
It"s on for January 13th for a decision. So that
means by January 7th, is that what you need, Mr.
Moy?

MR. MOY: Sixth would be better, sir.

CHAIRPERSON JORDAN: January 6th the
financials please and the other documentation
necessary for this case. Okay.

ZC CHAIR HOOD: So, Mr. Chairman, the
only thing I think that we are asking for, 1"m just
trying to recap. The only thing we asked them for
Is the financials, an updated financials.

I am going to ask something that the
Zoning Commission does that this Board does not do
and 1t"s not anything that needs to be turned in.

One of the things that we do, Mr. Sullivan, as you
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know, we come up with a plan.

Sometimes a relocation or non
relocation but explain the tenants. And I didn"t
see that. Maybe that"s there somewhere. And |
know that 1t"s not necessarily germane to this
case. This goes back to what the Chairman said
about different boards do different things.

On the Zoning Commission when we have
things we do what i1s called a relocation plan giving
some kind of evidence to the residents of exactly
how things are going to be done. 1°ve heard it.
I"ve seen 1t, | haven"t seen i1t written.

Maybe that would help ease some of the
frustration because 1t sounds Ulike from the
gentleman®s testimony that | heard here, i1t sounds
like obviously there needs to be some work done.
But then again this Board has some other things they
have to look at about the three prong test.

So 1 guess what I"m saying i1s there
needs to be a little more better communication
because 1°ve heard from the Commissioner, the

Chairman of the Commission and other
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commissioners. But there needs to be a little
better communication to the residents exactly what
the plan i1t outlaying.

You know, everything is up and they are
speculating. You mentioned some wrong things out
there. 1 think that would help soothe some of the
concerns dependent upon whatever this Board®s
action 1s. And that may have already been done.
Maybe 1 missed it.

CHAIRPERSON  JORDAN: All right.
That"s just --

ZC CHAIR HOOD: And again that"s not to
turn In to this Board. That"s just something that
I just threw out there.

CHAIRPERSON JORDAN: Right. And so
January, what"s the date?

MR. MOY: Decision January 13th, sir.

CHAIRPERSON  JORDAN: All right.
Thank you. I think we"re going to take Tive
minutes before we, we"re going to go ahead and
handle the other two cases and not take a lunch

break 1s what the vote has been here. So we"ll do
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that.

But we"re going to take five minutes,
ten minutes. Thank you all very much.

MS. BERGER: Thank you all for your
service.

(Whereupon, the above-entitled matter
went off the record at 12:38 p.m. and resumed at
12:51 p.m.)

MR. MOY: Well while we do that let me
call a case, Mr. Chairman, if 1 may. This would
be Application Number 18856. This 1s the
application of Lock 7 Development.

The application has been advertised for
multiple variance relief and 1 don"t think I™m
going to go through them unless the Applicant is
going to do that for me. And this, let me just
leave 1t at that. Thank you.

CHAIRPERSON JORDAN: All right. So we
called 18856. Please identify yourselves.

MS. MOLDENHAUER: Good morning or
rather good afternoon. My name 1s Meredith

Moldenhauer from the law firm of Griffin, Murphy,
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Moldenhauer & Wiggins on behalf of the Applicant.
And 1711 just let everybody introduce themselves
from my left.

MR. GORMAN: Good afternoon. My name
i1s David Gorman. [1"m one of the two principals at
Lock 7 Development which is the owner of the
property.

MR. CONWAY: My name is Patrick Conway.
I*m the other principal of Lock 7 Development.

MR. SCHNECK: Good afternoon. My name
1s Ron Schneck. [1™"mwith Square 134 Architects and
I*m the architect for the project.

MR. CHENG: My name i1s Samson Cheng and
I"m also with Square 134, an architect.

CHAIRPERSON  JORDAN: All right.
Bring me up to date, no, no, no. Let me go back.
This i1s the way 1 was going to handle this because
I"m concerned about where there are some
differences and issues with Office of Planning.
So let me ask, Mr. Cochran, why don"t you identify
yourself for the record.

MR. COCHRAN: Sure. Thank you. My
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name Is Steve Cochran. I"m with the Office of
Planning for the record.

CHAIRPERSON JORDAN: Mr. Cochran, when
I read your report you supported this project in
some parts but not on others. But the part where
you weren"t supporting I thought 1t was a question
of you not getting enough information. Am I right
or wrong?

MR. COCHRAN: There are a couple of
things. And 1T I can just grab a couple minutes.

MS. MOLDENHAUER: Can 1 just address
one thing, procedurally?

MR. COCHRAN: You can do that,
Meredith.

MS. MOLDENHAUER: We have an update to
the plans that are provided to the secretary, which
also addressed the mezzanine question. So I don"t
know 1f those want to be passed out. That might
also assist i1n the discussion that you"re going to
provide In a moment.

CHAIRPERSON JORDAN: All right so

let"s get those.
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MR. COCHRAN: Let"s start with the
mezzanine.

CHAIRPERSON JORDAN: Just give us one
second because I want to do this and back up so that
It helps us to center on the issues. 1™"m telling
you for real this guy just gave me a headache this
morning. Okay, please.

MR. COCHRAN: OP had some concern about
one of the --

CHAIRPERSON JORDAN: Interrupt you one
more second. Do we make this an exhibit number
then so that we can reflect properly In the record?

CHAIRPERSON JORDAN: 35.

MR. MOY: It should be, let me verify
that, 35, Exhibit 35.

CHAIRPERSON  JORDAN: All right.
Please, Mr. Cochran. I1"m sorry. | won"t disturb
you again for a minute.

MR. COCHRAN: I would miss being
disturbed. OP had been concerned that the
originally proposed mezzanine was actually a story

and the Zoning Administrator confirmed that with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

140

that design what was called a mezzanine was a story.

The Applicant has since redesigned the
mezzanine and met with the Zoning Administrator
this morning. The ZA has now determined that the
mezzanine is In fact a mezzanine because of the
redesign which opened up more of the space to the
floor below and reduced the size of the square
footage i1In the mezzanine.

So that®"s no longer an issue. So we can
scratch the last bullet on the first page off.
With respect to parking, OP now understands why
there had seemed to be a discrepancy between the
rear yard and the dimensions for the parking.

That 1s no longer a problem. The rear
yard had been shown as a certain number of feet that
were smaller than what was being shown for the
parking spaces. In fact the staircase, the
emergency exit staircase that 1s now on the
burlding 1s going to be removed.

So after the removal of that the back
yard will be able to accommodate the compact sized

parking spaces which are 16 feet deep. There will
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still be a slightly smaller dimension for the rear
yard because there®s one small portion of the rear
yard that has a remnant chimney enclosure in it
which requires that the measurement be listed as
14 feet for the rear yard when for 90 something
percent of the rear yard the depth is actually 16
feet.

CHAIRPERSON JORDAN: Say that about
the chimney again.

MR. COCHRAN: There®s an old, what had
been a chimney for the fireplace and that"s In a
very small portion of the rear yard. It projects
out from the rest of the building.

So we can cross off the second bullet
under what OP cannot recommend. We now don"t need
to worry about that. The, as far as the denial that
we had recommended for the open court. That was
all geared to whether the mezzanine was a story or
not.

Since 1t"s not a story we don"t have a
concern there and we"re happy to recommend the

variance for the increase 1n the non-conformity of
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the open court. So that leaves us with really only
one thing where we have any question of whether OP
would be wanting to recommend that you approve
requested relief.

And that"s in the minimum lot area. So
with that 1 would suggest 1T you want to turn back
to the Applicant to discuss that I"m fine with
waiting, otherwise I"m fine with talking about 1t.

CHAIRPERSON JORDAN: Tell us about
your concern about the lot area.

MR. COCHRAN: Okay. The Applicant is
asking for about a 63 percent reduction in the
amount of lot area that i1s required for each of the
units in the R-4 zone. As you know, 900 square feet
IS required. The Applicant i1s asking for 327
square feet of lot area for each of the units.

OP fTeels that the Applicant has
demonstrated that there 1i1s an exceptional
situation with respect to the building which had
been constructed as an apartment building which
does have a staircase that is iIn an unusual

configuration. Usually a staircase for a building
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this size would be constructed perpendicular to the
side wall lines.

In this case 1t"s, excuse me parallel
to the side wall lines. In this case 1It"s
constructed perpendicular to the side wall lines.
It effectively cuts the building In half.

So we understand that practical
difficulty and also the Applicant has informed us
that most of the kitchens that had been in the old
apartment building have since been removed. So
between the two there are some exceptional
conditions.

What we don"t understand is that there
IS an exceptional condition that results iIn a
practical difficulty 1T you don"t grant relief for
the construction of up to eight units iIn the
building. We see that there"s an exceptional
condition.

Where we have the problem is the degree
of relief that the Applicant is requesting. There
haven®t been any financials introduced into the

case record that demonstrate that eight units are
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necessary fTor compensating for the exceptional
conditions.

We don*™t know whether seven units would
be appropriate, six units would be appropriate, et
cetera. There are definitely some considerations
here that the Applicant for instance has wanted to
introduce accessible housing, accessible units iIn
the Ilowest level, which you know, logically
Increases the number of units i1n the lower level.

But we just don"t see where the
Applicant has demonstrated the degree of relief
that they"ve asked for as being appropriate. |1
hope that®"s clear.

CHAIRPERSON JORDAN: No, no. 1 got
you. Now let"s turn back to the Applicant and
let"s deal with that i1ssue because 1 think I was
relatively clear and I think 1 might still be based
upon the configuration of the building et cetera
making 1t unique.

And 1 thought what 1 read iIn your
application and from your documents that this

configuration of this building requires the type
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of changes that you"re making. But why don"t you

MS. MOLDENHAUER: 1, unless the Board
requires additional testimony 1°11 just provide a
little summary to address those points. First |
think that we satisfied the standard not based on
economic hardship, rather based on the physical
condition of the property and that the property was
originally built as an apartment building.

As Office of Planning agrees we do
satisfy the standard. Thelr question then i1s a
question of degree. And we believe here whether
It"s a degree of eight units or nine units we think
we satisfty 1t for the nine units for the following
reasons.

One, obviously the staircase i1s located
In a position and we can have our architect testify
where you really would not appropriately locate one
full unit on one fTloor. It would not lay out
appropriately.

IT there were obviously a separate

design of the stair it might potentially create an
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opportunity there, but not based on this layout.
Also on the first fTloor, as indicated, the
requested relief and the practical difficulty here
IS to try to provide a variation of unit mix.

We have a studio. We have one
bedrooms. We have two bedrooms and we have two
three bedroom units. On the first floor the one
floor that we"re asking for three units on, that
floor, the building originally was built obviously
back in 1 believe 1956.

And so there"s no ADA compliance.
We"re providing ADA compliance through the rear of
the property through a ramp on the first floor and
then a lift. That would mean that anybody who has
accessibility challenges would only be able to
utilize or look to potentially locate on the Tirst
floor.

By having three units there 1t provides
the most flexibility in the unit mix having both
a studio, a one bedroom and a two bedroom on that
floor. In addition to that, the ANC supported this

case. And I believe even Office of Planning the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

147

support for having the three unit style unit mix
here In this area as well.

So fTor those reasons we believe 1In
regards to the deviation of relief we"ve attached
a diagram in our submission that talks about the
degree of relief. There"s even a case | think that
I1s very similar which 1s 205th Street SE, which i1s
the top case on that diagram which shows a degree
of relief of 184 units.

And the reason why 1 point to that is
because obviously that was a case where there was
no financial, economic hardship argued in that case
because 1t was not necessary because i1t was an
original building that was originally I believe a
four unit property and ended up getting six units
approved based on the configuration of the
staircase.

And I think that"s a similar case as we
have here. And based on that statement i1f the
Board would like we have individuals present to
testify or expound upon what I"ve provided if the

Board believes that®"s necessary.
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CHAIRPERSON JORDAN: No, as | said
before 1 started off I thought that was what I was
getting through what you had submitted already In
that regard. And 1 thought something might have
been missing 1In the conversation between the
Applicant and OP on i1t. But I think OP is still
where they are.

I don"t think that, well we"re not
deliberating this issue. Board, do you need to
hear anything else about the relief in this matter?
Anybody? Okay. Then we are, does OP need to add
anything else in response to what we"ve just heard?

MR. COCHRAN: Yes, typically we would
have expected the Applicant not necessarily to make
an economic argument, but to demonstrate that they
had considered some other configurations. For
instance, 1t"s not unreasonable to think that the
entire top floor could be one unit at 1,800 square
feet and there would be the clearance we believe
up the staircase to make the entire floor one unit.

Alternatively, on the top two floors

the front and the back could have been combined into
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duplex units. Again, 1,800 square feet i1s not an
unreasonable amount of square footage to locate
here.

We think the Applicant could have made
an effort to come closer to compliance with the
spirit of the R-4 zone rather than simply accepting
well there®s this staircase. We can"t do anything
with it. 1It"s actually pretty easy, we think that
it would be actually pretty easy to do that.

CHAIRPERSON JORDAN: But based upon
what you said wouldn®"t they, 1 don"t see that
negatively. They would still need to get some form
of relief.

MR. COCHRAN: Absolutely. We have no
question that some relief Is necessary. Where we
have a problem is the degree of relief that they
are requesting without demonstrating that such a
large degree of relief i1s actually needed or
appropriate.

CHAIRPERSON JORDAN: Board, any other
questions for Office of Planning? The Applicant,

questions.
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MS. MOLDENHAUER: No questions of
Office of Planning.

CHAIRPERSON JORDAN: Where are we?
Where®"s my little notes. Is there anyone here from
the Department of Transportation? Where®"s my
notes? Do we got a letter from them because | can™t
see In my notes?

MS. MOLDENHAUER: I think 1t"s Exhibit
33.

CHAIRPERSON  JORDAN: He has no
objection. ANC 6E, anyone from ANC 6E? I believe
they voted 7-0 in support of this application.
Anyone here wishing to testify in support of this
application? Anyone wishing to speak 1in
opposition? Anyone In opposition?

We would turn back to the Applicant for
any rebuttal or closing. We do have letters In
support, yes. Rebuttal or closing?

MS. MOLDENHAUER: On rebuttal 1 just
would like Ron to provide a brief statement about
the alternatives that had been considered and the

challenges and the practical difficulty there.
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MR. SCHNECK: Again my name 1S Ron
Schneck and while 1t"s not documented anywhere we
did, you know, we spent some time looking at some
different alternatives, particularly, you know,
the big one would have been providing an 1,800
square foot unit.

And while most of the time, you know,
we"re trying to make units larger than smaller, an
1,800 square foot unit would be not practical
especially in this building In terms of size and
number of bedrooms. And the, Meredith already
spoke to desire to have some more accessible units
on the first floor at the cellar.

Again with that stair there is really
no way to combine the cellar floor. Can®"t combine
the first floor. Can®"t combine the second floor
and then again the third floor we didn"t think It
was practical to have such a large footprint.

CHAIRPERSON JORDAN: What size would
that footprint be?

MR. SCHNECK: About 1,800 square feet

gross. The, having the stair in the middle also
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iIs not an alternative. 1 think that would be a very
difficult space to layout.

We only do have two window walls here
and such a large unit would, you know you would
still have the two window walls but with the stair
in the middle, I mean, 1 just don"t think 1t would
be a desirable space just from a design
perspective.

CHAIRPERSON JORDAN: And you looked at
these alternatives and --

MR. SCHNECK: Yes. I mean we looked at
them. We did not recommend them to the owner as
sort of, you know, feasible plans. And so that"s
why we"ve developed the plans that you see today.
Thank you.

CHAIRPERSON JORDAN: Any additional
questions?

MS. MOLDENHAUER: That being said, we
believe that we satisfied the standard for the
different areas of relief that we"ve requested.
We believe that based on the record the deviation

of request i1s satisfied by the uniqueness and the
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practical difficulty of an existing apartment
building and the fact that this has been a 40 unit
halfway house for the last 35 years and has no
kitchen and no facilities obviously currently iIn
it

This obviously creates a practical
difficulty. And we ask the Board to provide a
deliberation. Thank you.

CHAIRPERSON JORDAN: Good. Then we
will close this hearing based upon the record that
we have before us. Now is the Board ready to
deliberate? Anybody fixed one way or the other on
this?

I believe I can support the application
and 1 fTeel comfortable that you looked at the
alternatives here. And | really appreciate the
conversation that the Applicant and the Office of
Planning had and 1 appreciate the Office of
Planning and especially Mr. Cochran i1s usually very
thorough and very thoughtful i1n these ventures as
always evidenced In his report.

But I"m satisfied that the Applicant
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has made the case for the requested relief based
upon the amended plans for this property. Any
other thoughts? Okay. 1 want a second.

MEMBER HEATH: So 111 make a motion
that we approve the variances as noted.

CHAIRPERSON JORDAN: Second. Any
further discussion?

ZC CHAIR HOOD: There still was an
outstanding issue with the minimum lot area with
the Office of Planning, correct?

CHAIRPERSON JORDAN: Yes. That"s
where the disagreement was.

ZC CHAIR HOOD: Right. So I"m saying
that"s still outstanding. Okay.

CHAIRPERSON JORDAN: Well that was the
Issue that 1t has been argued and discussed.

ZC CHAIR HOOD: Right 1 realize i1t"s
been argued and discussed but that"s where my
reservation 1is.

CHAIRPERSON JORDAN: Okay. I didn™t
know that®"s what you were saying.

ZC CHAIR HOOD: That"s what I"m saying,
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yes.

CHAIRPERSON JORDAN: I thought you
just wanted to regurgitate it.

ZC CHAIR HOOD: No, I"ve heard the
discussions. Believe me 1 was sitting here
actually.

CHAIRPERSON JORDAN: I thought you
were gone. Okay. All those in favor of the motion
signify by saying aye.

(Chorus of ayes)

CHAIRPERSON JORDAN: Those opposed
nay? Abstentions, sideways, left, right?

ZC CHAIR HOOD: 1"m going to vote in
favor of this.

CHAIRPERSON  JORDAN: Thank you.
Anybody else? We"re good. Mr. Moy, do your
thing.

MR. MOY: Thank you, sir. Staff would
record the vote as 4-0. This is on the motion of
Ms. Heath, seconded by Chairman Jordan. Also In
support Mr. Hood and Vice Chair Allen, Board Member

not present today and of course i1t"s for the relief
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requested as well as the revised plans, amended
plans.

CHAIRPERSON  JORDAN: All right.
Summary please.

MR. MOY: Thank you, sir.

CHAIRPERSON JORDAN: Thank you all.
Appreciate 1t. All right.

(Off the record comments)

CHAIRPERSON JORDAN: Then let"s call,
where are we? The last case, our last case, Mr.
Moy .

MR. MOY: That would be Application
Number 18861 of Justin and Margaret Kitsch. Mr.
Chairman, this is a request for variance relief
from the lot occupancy and rear yard requirements.

CHAIRPERSON JORDAN: Okay. What do we
have here? Do we have a posting on this?

MR. MOY: Yes, sir.

CHAIRPERSON  JORDAN: We do have
posting.

MR. MOY: It would be under Exhibit 26.

CHAIRPERSON JORDAN: Okay, timely?
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MR. MOY: Yes, sir.

CHAIRPERSON JORDAN: All right. Then
there®s a question there might be additional relief
necessary. Well we"ve got to go with what you
asked for. Okay. Ildentify yourselves please.

MR. LAWRENCE: My name 1i1s Mark
Lawrence. [1"m the architect of the owner.

MR. KITSCH: Justin Kitsch. I"m
co-owner and Applicant.

MS. KITSCH: Margaret Kitsch. 1"m the
other co-owner and Applicant.

CHAIRPERSON  JORDAN: Okay . All
right. Now, where are we? This application
certainly has some i1ssues and some challenges. Do
you understand what the variance, the test is for,
required for the particular type of relief and 1
just simply don"t see how you"re meeting the test.
Can you get us there?

MR. LAWRENCE: 1 can talk a little bit
about the, 1t"s arguably not a strange site. It"s
a row house on a relatively regular sized property.

The challenges of the existing property relate to
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the way iIn which the property was sold to the
owners, that there would be a possibility to have
a roof deck.

And upon looking at the existing roof
there are some challenges that are cost prohibitive
from the standpoint of waterproofing and
structural support. So we started to look at
outdoor space in the rear yard above the existing
two parking space lot.

CHAIRPERSON JORDAN: Let"s back up.

MR. LAWRENCE: Okay.

CHAIRPERSON JORDAN: Go way back to the
beginning. 1t sounds to me that you"re not really
understanding the standard for variance relief.
You have to show that the property has some type
of uniqueness, condition situation that leads into
a practical difficulty for you to be able to do
something within the zoning regulation.

The fact that other people, as in your
pleadings, 1In your statement has decks and et
cetera 1s not sufficient. The fact of how you

bought the property and someone told you something
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that"s not true i1s not effective toward the test.

So | just want to give you a heads up
on that. And if you need more time let us know.

MR. LAWRENCE: No, that"s fair. |
mean and 1 was building to the next piece of that
discussion and 1 apologize 1f I"m giving you
information you don"t need to know about.

So looking at structuring a deck in the
rear yard looking at the by right issues of doing
so presents challenges, 1T we are also to preserve
the two car parking below. So that®s the challenge
I think that 1 probably should have just talked
about first.

CHAIRPERSON JORDAN: Yes, well, we
have to, not the challenges. The challenges is
like secondary. The firstdary, 1 was trying to be
stupid, i1s to get us to what 1s and as you saw the
Office of Planning®s report 1 think Mr. Gyor has
been real straightforward about that about where
Is the uniqueness In regards to this property?

MR. LAWRENCE: Right.

CHAIRPERSON JORDAN: Right?
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MR. GYOR: That is correct.
MR. LAWRENCE: So --

ZC CHAIR HOOD: Chairman, let me just
say In his first sentence did not help his case.
He said, basically he said there wasn"t anything
unique or different or 1 think your word was
arguably not a strange site.

I think that®"s what you said. So that
didn"t help your case.

MR. LAWRENCE: Yes, well 1™"m trying to
be up front about 1t. I"m not trying to hide
anything.

CHAIRPERSON JORDAN: And let me say
this, 1T you need more time to try to consult with
the Office of Planning or someone so you understand
where we are we will give you that time. But you
also have the opportunity to go forward with where
you are right now.

And 1f you can read the tea leaves. 1
mean, no, I"m serious, you know, because people pay
heavy for these things. That"s single families

not, you know, but still you pay and it"s some

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

161

iIssues and 1t will affect your life.

So I don"t know. It"s up to you
whatever you want to do.

MR. KITSCH: Well 1 mean 1 guess for,
as far as getting, demonstrating the unique need

CHAIRPERSON JORDAN: Uniqueness in the
condition or the situation of the property, not a
unique need.

MR. KITSCH: Okay, so --

CHAIRPERSON JORDAN: You can probably
find 1t 1T you go look for 1t and work 1t out and
have a conversation with this gentleman. He is a
very nice guy. He would talk to you about i1t, not
that he doesn*™t have a thousand other things to do.
Have you had conversations with the Office of
Planning?

MR. LAWRENCE: We have and we also
presented to the local ANC and 1 think that was an
encouraging --

CHAIRPERSON JORDAN: You keep trying

to go back to saying look guys, just do this for
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us. And I can"t get you there. We would want to
do 1t, but we have to --

MR. LAWRENCE: No, I understand.

CHAIRPERSON JORDAN: As soon as we do
something someone would just drive us through, you
understand what the reaction, there"s people
listening and watching us, trust me that are, okay,
we got them they did this for those guys.

So I"m just, this is what 1"m going to
do. I"m going to make your decision for you.
We"re continuing this for 30 days, Mr. Moy, and give
you an opportunity to either seek additional advice
In support and find out what needs to be presented
to this Board because as we sit here now I"m going
to deny 1t, we"re going to deny this. Okay, so I
think --

ZC CHAIR HOOD: Thank you, Mr.
Chairman. 1"m for making that decision.

CHAIRPERSON JORDAN: It"s within the

ZC CHAIR HOOD: 1 think that was very

helpful, what you just did.
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MS. KITSCH: No, we appreciate that
very much.

CHAIRPERSON JORDAN: So just kind of,
why don®"t you do that. Let"s do this drop-dead in
30.

MR. MOY: Yes, close to 30 days, Mr.
Chairman, would be December 16th.

CHAIRPERSON JORDAN: You can give them
the January date.

MR. MOY: A January date?

CHAIRPERSON JORDAN: I mean this is a
deck. Like right now if you go out and try to get
on that, well some people like the winter decking.
Save you for maybe not having to shovel snow from
a deck or something.

Mr. Moy, 1 want to make sure we"re
comfortable here. Some time, what are we looking
at?

MR. MOY: IT that"s the case I™m
loading up the 6th of January.

CHAIRPERSON JORDAN: You®re trying not

to.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

164

MR. MOY: I1"m trying, that"s my, so |
think the 13th would be the best.

CHAIRPERSON JORDAN: Yes, January 13th
and I seriously, just talk to somebody and listen
to them. Don"t just jump to your conclusions.
There are legal basis in which we can operate. And
we have our own discussions.

Sometimes we sit and kick our own selves
because some people we really want to give the

relief to but we can"t because of what we"re bound

by .

MR. LAWRENCE: We understand. Thank
you .

CHAIRPERSON JORDAN: So that was the
13th?

MR. MOY: The 13th of January.

CHAIRPERSON JORDAN: And so you need to
file any additional information by January 6th.

MR. MOY: Correct.

CHAIRPERSON JORDAN: And certainly
whatever additional information you need to get

with Mr. Gyor as soon as you can about i1t so he can
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have i1t evaluated and 1T he"s agreeable to doing
the amended report 1f you"re real nice to him and
you give him the right stuff, something like that.

I"m just giving you more work aren"t I.
And he®s been here all day without his computer.
So, but, so we thank you. Appreciate i1t.

MS. KITSCH: Thank you for your time.
Have a good day.

CHAIRPERSON JORDAN: No problem.
You"re welcome. One other 1tem of business,
Board.

MR. MOY: Mr. Chairman, before you do
that can 1 add something?

CHAIRPERSON JORDAN: Sure 1T you want.

MR. MOY: I just want to backtrack a
little bit because of my deficiency in the English
language my communication with the staff on the
Joyner case earlier on, 18823 because of the
posting issue i1t was best to have rescheduled that
application to December 9th.

CHAIRPERSON JORDAN: 1 thought it was

already rescheduled.
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MR. MOY: Yes, I just want to make that
for the record.

CHAIRPERSON JORDAN: So they had
already agreed some time away.

MR. MOY: Yes, recently, yes.

CHAIRPERSON JORDAN: Got you. So we
take 1t off as show cause and i1t"s jJust been
rescheduled to --

MR. MOY: December 9th. Thank you, sir.

CHAIRPERSON JORDAN: Okay . Okay .
Let"s make sure the record is clear.

MR. MOY: 1 appreciate 1t.

CHAIRPERSON JORDAN: No, thank you.
All right. 1In accordance with Section 405 of the
Open Meetings Act I move that the Board of Zoning
and Adjustment hold closed meetings on Monday,
December 1, 8 and 15.

And these meetings to start at 4:00 p.m.
are to be held for the purpose of obtaining legal
advice from our counsel and deliberating upon 1t
without voting on cases scheduled to be publicly

heard and decided by the Board on the day after each
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of these closed meetings.

These cases are 1identified on the
Board®s public hearing agenda for December 2, 9 and
16. Closed meeting for these meetings are being
held 1in accordance with the Administrative
Procedure Act and they will be telephone conference
closed meetings. |Is there a second?

VICE CHAIR ALLEN: Second.

CHAIRPERSON JORDAN: will the
secretary please roll call the vote?

MR. MOY: Yes, sir. When 1 do the roll
call vote 1T members would reply with a yes or a
no. Mr. Hood?

ZC CHAIR HOOD: Yes.

MR. MOY: Ms. Heath?

MEMBER HEATH: Yes.

MR. MOY: Chairman Jordan?

CHAIRPERSON JORDAN: Yes.

MR. MOY: Vice Chair Allen?

VICE CHAIR ALLEN: Yes.

MR. MOY: And Mr. Hinkle 1s absent

today. So the motion carries, sir.
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CHAIRPERSON JORDAN: In accordance
with the Administrative Procedural Act | ask that
notice be placed in all the required customary
places as according to law. |Is there any other
business coming before us?

MR. MOY: Not from the staff, sir.

CHAIRPERSON JORDAN: For the Board.
Then we"re adjourned.

(Whereupon, the above-entitled matter

went off the record at 1:23 p.m.)
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